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BoponoB Mapk MukoaaiioBuu — 3aBigyBay Kageapu KOHCTUTYLIHHOTO
1 MYHIUOAIBPHOTO  TpaBa  IOPUAUYHOTO  (aKyIbTeTy  XapKiBCHKOTO
HalloHanpHOTO YHiBepcuTeTy iMmeHi B.H. Kapasina, kaHmuaatr ropuguaHux
HayK, JOLEHT, KEpiBHUK pobo4oi rpynu mnpoekty Moxayns Kana Momne
«Koncturyuiitne npaBo €Cy, rojioBa opraHizamiiiHoro KOMITETY.

Cepborin Biraaiii OsiekcanapoBu4 — JeKaH IOPUTUIHOTO (PaKyIbTETY,
npodecop kKadeapu KOHCTUTYIIIHHOTO 1 MYHIIMIAIBHOTO IpaBa IOPUIUYHOIO
dakynapTeTy XapKiBCbKOTO HallioHanbHOrO yHiBepcutery imeHi B.H. Kapasina,
JIOKTOp IOPUJIMYHUX HAYK, mpodecop, WwieH podoyoi rpynu npoexkty Momaynb
Kana Mone «Koncrutyiiitne npaso €C».

3y0enko I'anna BikTopiBHa — 3aCTyIIHMK J€KaHa IOPUIAUYHOTO
(dakynpTeTy 3 HAyKOBOiI poOOTHU, MOLUEHT Kadeapu KOHCTUTYLIMHOTO 1
MYHIIUIIATBHOTO IpaBa IOPUTAYHOTO dakynpTeTy ~ XapKIBCHKOIO
HalloHanbHOro yHiBepcutery imeHi B.H. Kapasina, kaHaupat ropuIdyHUX
HayK, JIOLEHT, BIANOBIIAJBbHUNA CEKpEeTap OpraHi3amiifHOro KOMITETY.
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The main task of civil proceedings is to examination and resolution of the
case. The purpose of the proceedings will be achieved if the effects produced by
the court decision issued in the case are in accordance with the applicable law
[1, p. 334], and therefore in accordance with the actual situation and the decision
issued in accordance with substantive and procedural law. If it turns out that the
decision rendered in the case was made in violation of the above-mentioned
goal, and the decision rendered is not subject to the usual legal remedies, it is
possible to file a complaint for the resumption of proceedings.

Resumption of proceedings in Polish civil proceedings is possible only on
the grounds specified in the Act of November 17, 1964, Code of Civil Procedure
(hereinafter: CCP). A complaint for the resumption of proceedings should be
based on a statutory ground, on pain of rejection (Article 410 § 1 CCP). Thus,
the filing of a complaint for the resumption of proceedings is a relatively
formalized procedural action, but given the exceptional nature of this remedy,
this is correct. This also justifies the demand that parties in civil proceedings be
obligatorily represented by professional attorneys [2, p. 245], who can be
expected to meet higher standards in the procedural actions performed [3,
p. 251].

At the initial stage of examining a complaint for resumption of
proceedings, the court makes an abstract legal qualification of the factual
allegations presented by the applicant in the complaint to determine whether
they are based on a statutory ground. The complaint is justified when the court
determines that a ground for resumption exists. This means that the resumption
of the proceedings and subsequent retrial is permissible. The court at this stage
does not yet decide of the veracity of the factual assertions, as this assessment
will be made at the next stage of the resumption proceedings.

The Polish Civil Procedure Code provides for three types of reasons for
resumption of proceedings. Namely, invalidity grounds (Article 401 CCP),
proper restitutionary grounds (Article 403 CCP) and constitutional grounds
(Article 401' CCP). The distinction of the reasons for the resumption of
proceedings into the first two grounds is historically conditioned and is related
to the passage into the Decree of the President of the Republic of November 29,



1930. Code of Civil Procedure the equivalents of the German and Austrian
legislation in force in the Polish territories at the time of the Partitions,
distinguishing between an action of invalidity and an action for resumption
(German law) and an action for resumption (Austrian law). The current Civil
Procedure Code has taken over the solutions of the institution of resumption of
proceedings from the 1930 Code of Civil Procedure. On the other hand, the
constitutional cause of resumption was introduced into the Polish Code of Civil
Procedure in 1997.

The grounds for invalidity of the proceedings (Article 401 CCP) are
narrower than the grounds for invalidity set forth in Article 379, Article 1099 §
2 and the third sentence of Article 1113 of the Code of Civil Procedure. They
are absolute in nature. This means that they cause the resumption of proceedings
regardless of whether and what effect they had or could have had on the content
of the decision (no causality between the cause of invalidity and the decision)
[4]. In other words, the admissibility of the resumption of proceedings on the
grounds of invalidity occurs only because there was a procedural defect
specified in the law in the proceedings.

The essence of the relevant grounds for resumption (Article 403 CCP) is
that their occurrence undermines the basis of the final judgment to such an
extent that it would be unjust and difficult to accept that, despite their assertion,
the final judgment should be upheld and be effective. Circumstances that
undermine the contested ruling should be in connection with the content of the
case settlement contained in the ruling [4]. They are relative in nature, and
therefore justify a retrial only if they are causally related to the content of the
final judgment. In other words, the resumption of proceedings on these grounds
occurs not only because certain circumstances occurred in the final judgment,
but only that these circumstances affected or could have affected how the case
was decided.

The relevant reasons for resumption of proceedings can be divided into
three groups, i.e. cases in which:

— the forgery or falsification of a document or other crime is invoked as a
circumstance undermining the basis of a final decision,

— the resumption is to justify the subsequent discovery of facts or evidence
not considered in the validly concluded proceedings,

— the consequent falls out of the decision on which the appealed decision
was based, or the substantive validity of the earlier final decision was
violated.

Constitutional grounds for resumption (Article 401* CCP) are of a special
nature. They are justified by the adoption by the legislator of a specific solution
to the consequences of the judgments of the Constitutional Court (Article 190(4)
of the Constitution of the Republic of Poland). In addition, as the only type of
grounds for resumption of proceedings, they justify the demand for resumption
of proceedings not only in the event of termination of the proceedings with a



final judgment of a substantive nature, but also with a final judgment of a formal
nature [5].

The Polish Code of Civil Procedure, unlike Polish criminal, administrative
court, or tax procedures, does not statute the decision of an international body as
a statutory ground for resumption of proceedings [6, pp. 601-622]. Since the
catalog of grounds for resumption of proceedings is taxative, de lege lata it is
inadmissible to base a complaint for resumption of proceedings on this ground.

Thus, the question remains, whether there is a need to introduce into the
Polish Civil Procedure Code an institution for the resumption of final court
decisions issued in contradiction with international law - EU law or with
international agreements ratified by Poland, in particular the provisions of the
Convention for the Protection of Human Rights and Fundamental Freedoms?

The question thus posed must be answered in the affirmative. A pro-
European interpretation of the legislation, including the obligation to comply
with and implement the rulings of the European Court of Human Rights (ECHR)
[7, p. 17], supports the introduction of this premise as another reason for the
resumption of proceedings. It should be noted that since the ECHR has the
authority to declare a violation of human rights by a state that has recognized its
competence, such a ruling should give rise to the necessity on the part of such a
state to remedy the found violation. Such a basis under the statutory provisions
could be an action for the resumption of proceedings. Such a change will also
raise the prestige of the jurisprudence of Polish courts, against which it will not
be possible to raise the charge that it does not implement the European line of
jurisprudence. Thirdly, it is unreasonable to leave in force judgments that are
affected by far-reaching defects. Finally, it will result in full harmonization of
the Civil Procedure Code with the provisions of the Polish Constitution (Article
9) and international agreements ratified by the Republic of Poland (including
Article 46(1) of the Convention for the Protection of Human Rights and
Fundamental Freedoms).
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BIKOBI OBMEKEHHSI IIPABA HA YWIEHCTBO B I'POMAJICBKHX
OBCEIHAHHAX: EBPOIIEMCBKI CTAHJIAPTU TA BITUU3HAHA
ITPAKTUKA

3y0enko I'anna BikTopiBHa,
KaHIUAAT IOPUANYHUX HAYK, TOIEHT
JOIEHT Kadepu KOHCTUTYIIMHOTO
1 MyHIIIMIAIBHOTO MpaBa
IOPUIUYHOTO (PaKyJIbTETy
XapKiBChKOr'0 HAIIOHAJTBHOTO
yHiBepcuteTy iMeH1 B.H. Kapazina

Y KOHTEKCTI €BpOIHTErpaliifHOrO Tpollecy VYKpaiHW He BTpadae
aKTyaJIbHOCTI TUTaHHS MPUBEICHHS HAI[lOHAJIHHOTO 3aKOHOJABCTBA y cdepi
pEryJIIOBaHHS IIpaBa Ha CBOOOIYy 00’ €qHAHHS y BIAMOBITHICT 10 €BPOMEUCHKUX
CTaHJapTIB, 30KpeMa 070 HOPMATHUBHO-TIPABOBOTO 3aKPITJICHHS BIKOBOTO
0OME)XCHHS YICHCTBA B TPOMAJICHKUX 00’ € THAHHSX.

AHamni3yloud CTaH pEryjiroBaHHsS CBOOOIM OO0’€HAHHS B3araii, Ta
O0OMEKEeHb IIOJI0 YWICHCTBA B IPOMAJICHKUX 00’ €HAHHSAX 30KpeMa, MepI 3a BCe
CJIiJ] 3BEpHYTHU yBary Ha €BpOIEUChKI cTaHAapTH B 11K cdepl. Cepen HUX MOXKHA
Ha3BaTH TaKi MIXHAPOJHI IOTOBOPH Ta aKkTH, sik: KOHBEHIIisl PO 3aXHCT NpaB
JIOJIMHU 1 OCHOBOMOJIOKHUX cBoOox 1950 p.; Pexomenpamii Kowmitery
MinictpiB Panu €Bponu (1100 CTBOpPEHHS Ta AiSUIBHOCTI HEYPSIOBUX
opranizamiif) Bix 10 xoBTHa 2007 p.; DyHAaMeHTadbHI TPUHIUIM IIOAO
CTaTyCy HEYypsSIOBUX Oprasizaiiii B €Bpori 1 NOSICHIOBAIbHUNA MEMOpPaHAyM 0
Hux Bix 13 mucromaga 2002 p.; KepiBHI NpHHIMIM 11010 CBOOOAM 00’ €IHAHD,
npuitHaTi bropo aemokpaTuuHMX 1HCTUTYTIB Ta mpaB moguHu OBCE Ta
€BpONEHCHKOI0 KOMICIEIO 3a IeMOKpaTito uepes mpaBo y 2015 p. Ta iH.

3o0kpema, BinmoBiHO a0 4. 1 cT. 11 KonBeHilii mpo 3aXucT mnpas JIOIUHY 1
OCHOBOITIOJIO)KHUX CBOOOJI KOXXE€H Ma€ MpaBO Ha CBOOOIY MHUPHUX 310paHb 1
cBoOony oO'eqHaHHA 3 I1HIIMMH OcOo0aMH, BKJIIOYAIOYM TPaBO CTBOPIOBATH
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npoCrHiiky Ta BCTyNaTH 0 HUX JUIsS 3aXMCTYy CBOiX 1HTepeciB. Pazom 3 Tum, u.
2 1i€i CTaTTi BCTAHOBJIOIOTHCS OOMEKEHHS IMOJ0 MOXJIMBOCTI YICHCTBA B
00’ eHaHHAX: «3IIMCHEHHS 1MX MpaB HE MIJIATAE KOJHUM OOMEKEHHSM, 3a
BUHSITKOM THX, 1110 BCTAHOBJICHI 3aKOHOM 1 € HEOOXITHUMHU B JEMOKPATHUHOMY
CyCHUILCTBI B 1HTEpecax HaIloHaIbHOI abo0 TpoMajcbkoi Oe3reku, s
3armo0iraHHs 3aBOPYIICHHSM YU 3JI0YMHAM, JJII OXOPOHH 3J0POB'S UM MOpai
a00 I 3axucTy IpaB 1 cBoOOA iHImMX oci0. Llg crarrs He IepemkoKae
3aMpOBaHKCHHIO 3aKOHHUX OOMEKEHb Ha 3AIHCHEHHS IMX IMpaB o0codamu, M0
BXOJSITh /IO CKJIaxy 30pOMHMX CHJI, TMOMIMII YW aJMIHICTPAaTMBHHX OpraHiB
neprkasm» [1].

3rinzHo 3 KepiBHMMHM mpuUHIMIAMH 1I0J0 CBOOOAU 00 ’€HAaHb,
npuitHaTuMu bropo neMokpaTH4HMX 1HCTUTYTIB Ta mpaB droguHu OBCE Tta
€BpOIEHCHKOI0 KOMICIEIO 3a IeMOKpaTito yepes mpaBo B 2015 pori, yci ocodu,
K (p13UYHI, TaK 1 FOPUAUYHI, TPOMAISIHU 1 HETPOMAJISIHU, a TAKOXK TPYMH TaKUX
0ci0 MaloTh MPaBO BUIBHO CTBOPIOBATH 00’€JIHAHHA, IO MAIOTh YM HE MAalOTh
CTaTyCy IOpHJNYHOI ocobu. Bci 0coOm MOXyTh CTBOprOBaTH 00’ €HAHHS UM
BCTYNaTH J0 HUX AK WieHH (. 76). A n. 77 BUIlE3a3HAYEHOTO MI1KHAPOHOTO
JIOKYMEHTY JOITYyCKAa€ MOXJIUBICTh BCTAHOBJICHHS OOMEXKEHb I0J0 CTBOPEHHS
00’eTHAHHS Ta WICHCTBA B HHOMY. 30KpeMa, BOHH MOXYTh 3aIllPOBAKYBATHUCS
HI0JI0 JITEH, Jep:KaBHUX MOCAAOBUX OCIO (Y TOMY YHMCIl IPaliBHUKIB MOMIMI] 1
BiIICHKOBOCITY>K00BIIIB) Ta HerpoMasH [2, ¢. 39].

BpaxoByrour BUIIEPO3IJISHYTI Ta 1HINI €BPONEHCHKI CTaHAAPTH, CIHiJ
KOHCTaTyBaTH, IO BCl 0COOM MalTh MOXJIUBICTH PIBHOK  MIpPOIO
KOpPHUCTYBATHUCSI CBO0OI010 00’ € qHAHHSA. 3aKPITTIOI0YM MEXaHI3M peati3allii i€l
CBOOO/IM, OPTaHM JIEPKABHOI BJIaJIM HE MAIOTh JOIMYCKATH AUCKPUMIHAII 100
0co0u uu rpynu ocid 3a Oy/b-IKUMHU O3HaKaMH (BIK, KOJIp HIKIpH, paca, CTaTh,
CTaH 370pOB’sS, MOBA, HAIlOHAJIbHE, €THIYHE YM COI[laJIbHE ITOXOKEHHS,
MOJIITUYHI Ta IHINI MOTJAAU, Tpodeciss, oOMexeHHs (PI3UYHUX YU PO3YMOBHUX
MO>KJIMBOCTEH, MAaWHOBUHN CTATyC, PEIITiiHI YU 1HII IEPEKOHAHHS TOIIIO).

[Tonpu 11e, nesiki 0OMEKEHHsI MOXKYTh OyTH BUIIPaB/iaHi Ta HEOOXIJHI.
30KpeMa, MOA0 MOXKIMBOCTEH HAOyTTS 4WICHCTBA B 00’e€mHaHHAX AiTed. Tak,
BIMOBIIHO 110 4. | cT. 15 KonBeHuii npo npasa qutunu 1989 poky, nepxasu-
YYaCHMIII BU3HAIOTh MPABO JAUTHHU Ha CBOOOIY acoliauiid 1 cBOOOLY MUPHUX
300piB [3]. OgHak opraHd Jep>KaBHOI BJaJd MOXYTh BCTAaHOBIIIOBATH IICBHI
OOMEXEHHS, IO CTOCYIOThCS MOXJIMBOCTEH JITeH y YacCTHUHI CTBOPEHHS
00’€IHaHb 1 BCTYIy 10 HUX. Taki oOOMeXeHHsI MOXYTh OyTH BUIIpaBIaHi, AKIIO
BOHU TIPYHTYIOTBbCSI Ha 3aKOHI, CIYI'yIOTh 3aKOHHIM MeTI Ta BH3HaHI
MDKHApPOJITHUMHA HOPMaMHU.

Hampuknan, 3rigao 3 4. 5 cr. 11 3akony Ykpainu «IIpo ocHOBHI 3acaau
MOJIOZIIKHOT TIOJITUKKY UIeHaMH (yJaCHUKAMH) MOJIOADKHHUX TPOMAJICHKUX
oprasizaiiii MoxyTh OyTu ¢13uuHi ocobu BikoM Bif 14 no 35 pokiB. Unenamu
(Y4acHMKaMH) IUTSYMX TPOMAJICHKUX Oprasizailiii MoxxyTh OyTH (i3uuni ocodu
BikoM Bix 6 0 18 pokiB [4]. OcHOBHI BUMOTH, SIKi MatOTh OYTH BpaxoBaHi MpH



BCTAHOBJICHHI BIKOBMX OOMEXKEHb — II€ MPHUHIUI MPIOPUTETY 3a10HOCTEM
JUTUHY, 10 PO3BUBAIOTHCA, a TAKOXK IOBara Ji0 MpaBa AUTUHU HA 00’ €THAHHS
Ta HOT0 3a0X0YECHHS.

Pa3om 13 TuM, Takiit ckiaaoBiii cBOOOAM 00’ €IHAHHS, SIK IMPABO HA BCTYII
0 00’€HAHHS, KOPECIIOHAYE MPaBO TPOMAACHKUX O0’€/IHaHb BCTAHOBIIOBATH
BUMOTH III0JI0 YICHCTBA B HUX, K€ TAKOXK MOTPeOy€e FOPUIAMIHOTO 3aXUCTy. TaK,
BIANOBIAHO 110 DyHIaMEHTAIbHUX TPUHIMIIB MIOAO CTAaTyCy HEYPSAOBHUX
opranizamiii B €Bpomi Bix 5 numus 2002 poky: «HamionanpHe mpaBo He
MOBHUHHO HEBHUIPABIAHO OOMEXYBAaTH 3[JaTHICTh Oyb-AK0i 0coou, (i3uyHOl Yu
IOPUINYHOI, IPUETHYBATHCS 0 HEYPSAJOBUX OpraHizailiii Ha OCHOBI YJICHCTBA.
31aTHICTh OyJIb-KOTO MPUENHATUCS 0 NIEBHOI HEYPSAAOBOI OpraHi3allii MOBHHHA
OyTH BU3HAYeHA, HacamIlepes, BIAMOBIAHO A0 il CTATyTiB, aje HE MOBUHHA
TaKOX nepedyBatu i BILTMBOM Oynp-K0oi  HEOOIPYHTOBAHOI
TUcKpuMiHarii» [5].

ToOTo cBoOOma 00’€qHAHHS Ja€ MOMIMUBOCTI 0c00aM, SIKi CTBOPIOIOTH
00’€IHaHHS BIJIbHO BUPINIYBaTH KOrO BOHM MArOTh HaMip NpUMaTH B HOTO
yienu. [Ipote Ha el acmekT peanizaiii BHIllE3a3HAYEHOI CBOOOIM TaKOX
MOIIUPIOETHCS 3a00pOoHa AUCKPUMIHALIT, 1II0 O3HAYAE, 10 OY/Ib-gKa BIIMIHHICTb
y CTaBJICHHI JI0 OC10 y 3B’s13KY 31 CTBOPEHHSIM 00’ €HAaHb a00 YWICHCTBOM B HUX,
sKa TPYHTYEThCS Ha OCOOMCTICHMX O3HaKaX, MOBHHHA MaTH PO3YMHE Ta
00’€KTUBHE OOIPYHTYBaHHA. SIK 3a3HayaeTbcsl 3 [BOTO MPUBOAY B M. 129
KepiBHux mnpuHOMMIB 11040 cBoOoau 00’enHanb Big 2015 p.: «OO0’eqHaHHs
CTBOPIOIOTHCS JIFOABMU, $K1, MOAUISIOUM TMEBHI IIIHHOCTI a0o0 ijeayiv, MaroTh
HaMIp NepeciiiyBaTH CIUIbHI 1111, 1 BIACYTHICTh Y HUX KOHTPOJIIO HaJl yMOBaMU
YJICHCTBA cymnepeunsia O CIpaBXKHbOMY 3HAYEHHIO CBOOOMM 00 ’eaHaHHS. Y
IIbOMY CEHCi 00’€IHaHHS MO’KE€ BCTAHOBIIIOBATH OCOOJIMBI BUMOTH JIJIsI CBOIX
YJICHIB 32 YMOBH, III0 11l BUMOTH MalOTh ]l CO00I0 00’ €KTUBHY 1 pallioHAJIbHY
OCHOBY, 1 IO Ti 0COOH, SIK1 HE BIAMOBIJAIOTH ITUM BUMOTAM, 2 TOMY HE MOXYTh
OyTH 4JIeHaMH Takoro 00’ €JHAaHHS, MAlOTh MPABO CTBOPIOBATH a00 BCTYIATH B
HII 00’egHaHHSA Ha CBI cMak. 3arajpHa MeTa, i OOCATHEHHS SKOI
CTBOPIOETHCS 00’ €THAHHS, MOXE CIYTyBaTH OOTPYHTYBaHHSIM TaKUX KPUTEPIiB
YJICHCTBA, K1 B 1HIIIMX BUIIAJKaX MOTJIU O BBAXKATUCS JTUCKPUMIHAIIIMHUMH, — 32
YMOBH, IIO IIi KpUTEpii MalwTh PO3yMHE Ta 00’€KTUBHE OOIPYHTYBaHHSI» [2,
c. 53]. Omnak Oyab-sika JDUCKpUMIHAINSA 3 TIJACTaB, HE IMOB’SI3aHUX 3 IUISIMH
rPOMAJICBKOTO 00 ’€HAaHHA, O HEMPUITYyCTUMOIO, a 3aKOHOJAaBCTBO Mae
rapaHTyBaTH, 11100 >koJiHa ocoba He OyJia HEOOIPYHTOBAHO IMO30aBJeHA IpaBa
BCTYMaTH JI0 HBOTO.

[Iog0 HOpMATUBHO-IPABOBOTO PETYIIOBAHHS BIKOBOTO OOMEKEHHS MpaBa
BCTyNaTH B TPOMAJIChKI 00’ €HaHHS B YKpaiHi, TO BIAMOBITHO 0 CT. 8 3aKOHY
VYkpaiau «IIpo rpomanceki 00’ eaHAHHSY) YieHaMH (YYaCHUKAMH) TPOMAJICHKO1
oprasizaiii, KpiM MOJIOJI’)KHOI Ta JAUTIYOI, MOXKYTh OyTH TpPOMAJsSHU YKpaiHu,
1HO3eMIIl Ta 0coOu 63 rpOMaASIHCTBA, IO NMepedyBaloTh B YKpaiHi HA 3aKOHHUX
nifcTaBax, siki focsrau 14 pokis. Bik uieHiB MONOADKHOI, TUTSIYO1 OpraHizamii
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BU3HAYAEThCS 1i CTAaTyTOM Y MEXKaX, BCTAHOBJIEHUX 3aKOHOM. UYieHamu
(YyyacHMKaMH ) TPOMAJIChKO1 CIIJIKH, KPIM MOJIOAKHOT Ta JUTAYO01, MOXKYTh OyTH
IOpUJIMYHI 0COOM MPUBATHOTO MpaBa, y TOMY YUCII IPOMaJChKi 00’ €THAHHS 31
CTaTyCOM KOPHANYHOI ocoOu, (Gi3udHl 0coOH, sKiI Aociariu 18 pokiB Ta He
BU3HaHI CYJIOM Hel€3MaTHUMU. Bik 4YIeHIB MOJIOAIKHOI, AUTAYOI CIIIKH
BU3HAYAETHCH 11 CTATYyTOM y MEXKax, BCTAHOBJICHHX 3aKOHOM [6].

Takum ynHOM, OOMEKEHHS II0JI0 YJICHCTBA!

- Y TPOMAJICBKUX OpTaHi3allisiX — CTOCYIOThCs BiKY uieHiB (14 pokiB s
TPOMAJIChKOI oOpradizamii, y T.4. ¥ MOJOADKHOI, Ta 6 POKIB I IUTAYOI
rpOMaJICbKOi Opraizariii) 1 JerajabHOCTI nepeOyBaHHS Ha TepUTOpil YKpaiHu
1HO3EMIIIB Ta 0Ci0 0e3 rpOMaJITHCTBA;

- Yy TPOMAJICBKUX CIUIKaX — IOPUIUYHUX OCIO MyOJIIYHOTO MpaBa, BIKY
¢b13uaHnX 0ci6-uneHiB (18 pokiB, 14 — 171 MOJIOAKHOI FPOMAJICHKOT CIIUIKH, 6 —
JUTSL TUTSYOT TPOMAJICHKOT CIIUIKHM) Ta 1X HE1€3JaTHOCTI.

Y  mijoMy, OLIHIOIOYM  BITYM3HSHE 3aKOHOJABCTBO B aCMEKTI
BCTAHOBJICHHS BIKOBUX OOMEXEHb II0JI0 YICHCTBA B IPOMAJICEKOMY 00’ €IHaHHI,
CJIJI 3a3HAYUTH, 0 YKpPaiHOIO JOTPUMAHO OCHOBHI NMPHUHIUIIM, MPOTOJIOIICHI
€BPOIECUCHKUMU CTaHJApTaMu B IMill cdepi, 30kpema, 3a00pOoHy AUCKPUMIHALII]
3a OyIb-1KOI0 O3HaKow. Pa3om 3 TuM, Ha Hally JIyMKY, OCKUIBKH MpPaBO
TPOMAJICEKOT0 00’ €THAHHS Ha BCTAHOBJICHHS BUMOT IIIOJI0 WICHCTBA B HHOMY Y
Mexkax, nepeadoaueHnx KOHCTUTYIIEO Ta 3aKOHAMHM YKpaiHHU, € HEBI1J €éMHOIO
YaCTUHOI CBOOO/M 00’€IHAHHS, BOHO TaKOXX Mae OyTH nepeadadeHo 3aKOHOM
VYkpainu «IIpo rpoManceki 00’ €THaHHSD.

Cnucok euxopucmanux 0xcepen.

1. KonBeHIIisl Mpo 3aXHUCT MpaB JIOJWHA 1 OCHOBOIIOJIOKHHUX CBOOOJ BI
04.11.1950 p. URL : https://zakon.rada.gov.ua/laws/show/995 004#Text (nara
3BepHeHHs : 11.04.2024).

2. KepiBHi mnpuHnmunu moao0 cBoboau o0 ’eaHaHb, NpUNHATI bropo
JEMOKpaTUYHUX 1HCTUTYTIB Ta mpaB moanHu OBCE Tta €BponenchKoro
KOMICi€lo 3a AemMokparito yepes npaso 2015 p. Kuis: OBCE, 2015. 170 c.

3. Konpenmis npo mnpaBa gutuHu Bix 20.11.1989 p. URL
https://zakon.rada.gov.ua/laws/show/995 021#Text  (mara  3BepHEHHs
12.04.2024).

4. TIpo OCHOBHI 3acaad MOJIOJDKHOI TOJITUKHA : 3aKOH YKpaiHM Bij
27.04.2021 p. Ne 1414-1X. URL : https://zakon.rada.gov.ua/laws/show/1414-
20#Text (narta 3BepHeHHs : 12.04.2024).

5. ®ynaameHTanbHI NPUHIHUIIM [IOAO CTATYCy HEYPSIOBUX OpraHizauii B
€pponi (IIpuitHsiTO ydyacHHMKaMu 0araToCTOPOHHBOI 3yCTpidi, OpPraHi30BaHOI
Pamoro €sponu) Crpacoypr, 05.07.2002 p. URL: https://ips.ligazakon.net/
document/view/MUQ02053?an=2 (nata 3BepueHHs : 12.04.2024).

6. Ilpo rpomanceki o0’emnanHs : 3axkoH Ykpaiam Bim 22.03.2012 p.
Ne 4572-V1.  URL: https://zakon.rada.gov.ua/laws/show/4572-17#Text (nara
3BepHeHHs : 12.04.2024).
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IIOJI0 JOCBIJIY €BPONMENCHKOTO COIO3Y B IIIXO/I 10
3AKOHOJABYOI'O PEI'Y.TIOBAHHSI IITYYHOI'O IHTEJIEKTY SIK
YUHHWKA BILUIMBY HA PO3BUTOK EJJEKTPOHHOI TEMOKPATI{

Adonina Oubra BosiogumupiBHa,
acrmipaHTKa IOPUANYHOTO PaKyIbTETy
XapKiBCHKOT'O HAI[IOHAILHOTO
yHiBepcurety iMeHi B. H. Kapasina

EnexrponHa neMmokpaTis 3a CBO€IO CYTTIO BianoBigae oddaaiHoBIH
JIEMOKpaTii, MpOoTe€ 3a CBOIM BHPAKEHHSM BOHA BKIIOYAaE B ceOE IMIUPOKY
PI3HOMAHITHICTh 1H(OpMaIIiHO-KOMYHIKamiiHMX TexHonorid (mami — IKT).
Taki TeXHOJIOT1I MarOTh CHPUATH peajizailii KOHCTUTYLUIMHUX TpaB TPOMajsH,
IpoTe€ BapTO BpaxoBYBaTH 1 iX TMOTEHIIWHI PHU3UKKA JUIsL BIAMOBIIHUX
JNEMOKpaTUYHHUX mMpoleciB. Hampukiaa, BUKOPUCTAHHS MITYYHOTO 1HTEIEKTY
(mauti — II) Takok MOXe MaTH SIK CBOi MepeBaru Tak i HeJoiku. MiHICTepCTBO
uudpoBoi Tpanchopmartii Ykpainu pazom 13 opicom OMOycMaHa IPE3eHTYBAIH
peKoOMeHaIli 3 MUTaHb 3aXKMCTy MpaB JIOJWHUA Ta MpaBa Ha MPUBATHICTH MIPH
po3po0Ii Ta BHPOBAKEHHI TEXHOJOTIH IITydHOro iHTenekTy [1]. 3asmaueni
peKoMeHAalli, cepej 1HIIOro, MOCHIKYIOTh Miaxin €Bpomneiickkoro Coro3y
(mam — €C) y nuraHHAX 3akoHojaBuoro perymoBanHs I, Ha npuxmami
Permamenty miono perymoBaHHS ImTy4Horo iHtenekty [2]. ITlomoskeHHs
PermamenTty copsiMoBaHi Ha CTBOpPEHHS CHIJIBHOI TMPaBOBOi 0a3u 11070
Bukopucrtanusa cucteM LI sk B kpainax €C, tak 1 3a oro Mexamu. B po3pisi
MUTaHb EJIEKTPOHHOI JeMOKpartii B YKpaiHu, 30KpeMa peaiizailii MoJITUYHUX
npaB TPOMAJsiH, OTPUMYE CBOIO aKTYalbHICTh JOCHIKeHHS aocBimy €C y
MIJXO0M1 J0 3aKOHOJIABYOTO PETYIIOBAHHS INITYYHOTO I1HTEICKTY SK YWHHHKA
IUTMBY HAa PO3BUTOK eNeKTpoHHOI Aemokparii. Tak, I moxe OyTu 3amydenuii
70 TMTaHb peajizallii NOJITUYHUX MPpaB IPOMAJISH, Yepe3 pi3Hl IHCTPYMEHTH 3a
nonomororo IKT, Hampukian, eleKTpOHHUX BHUOOPIB, €JIEKTPOHHUX TMETHUIIIH,
Oro/KeTiB  y4acTi, Tomo. OIHOYaCHO 13 IIUM, BaXJIMBUMH 3aJUIIAIOTHCS
nutanHs BrumBy Il sk Ha eNeKTpOHHY AEMOKpATIIO 1 LIJIOMY, TaK 1 Ha YcCi
CYNPOBIJHI AEMOKPATHYHI MPOLIECH.

V¥ cBOiX HaykOBHX poOOTax MUTAHHS PO3BUTKY €JIEKTPOHHOI JE€MOKpaTii
TOpKaJucsl HacTymH1 HaykoBii: @paniy3 A., Crenmanenko H., [lleBuenko A.,
Kgitka C., Hosiuenko H., I'ycapesuu H., ITickoxa H., bapaax O. [lemomenko I'.
Ta iHIN. MeToro 3a3HavueHoi poOOTH € AociipkeHHs mpaBa €C sSK YMHHUKA
MOJIEpHi3allli  HallOHAJIBHOTO  3aKOHOJABCTBA  YKpaiHM y  NHUTaHHAX
sanpoBajpkeHHss Il nas po3BUTKY eNeKTpOHHOI JeMOKpaTii Ta CHpPUSHHS
peaizailii KOHCTUTYIIIHHUX TIPaB TPOMAJISIH.

HITyyHuit 1HTEIEKT MOKHA BU3HAYUTH SK OPraHi30BaHy CYKYIHICTb
1H(QOpMaIITHUX TEXHOJIOTIH, 3a JOIMOMOIOK SIKHX MOXHA BUKOHYBAaTH CKJIAJHI
3aBaaHHsa [3; c.7]. EnexktpoHHa nemokpatis, ska BuxkopuctoBye IKT ms
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MIATPUMKH JEMOKPAaTUUYHHUX MPOIECiB MOxke OyTu TicHO moB'szana 13 II B
0aratboX acmekTax, M0 CTOCYIOThCS MOKPAIICHHS JIEPKABHOTO YIIPaBIiHHS Ta
3a]lydeHHs] TpoMajisiH. MokHa BUIIIMTH HACTymHI HampsMku 3a skumu I
MOKE€ BIJIMBaTH Ha €JEKTPOHHY JAemokparito. Ilo-mepme, y mnuTaHHSIX
MOKpAIIeHHs] TPOLECYy NPUUHATTS pillieHb, amke anroputMu LI MoxyTh
aHaI3yBaTH BeJWKi 00'emu 1H(OpMaIli 11 BUSABICHHS TCHJCHIIINM Ta 3pa3KiB,
Kl MOXYTh HE OyTH OueBMAHMUMH i jroaei. Lle moxe momomortu y
OPUHHATTI OUTBIT OOIPYHTOBAHUX TMOJITHYHHUX PIMIEHb, SKI BiIOOpaKaroTh
noTpedu Ta mobaxanHs rpoMmansH. [lo-mpyre, Il BmiMBae Ha mMOMIMIICHHS
noctymy a0 iHdopmaiii, amke I mMoxke MOMOMOrTH y CTPYKTypyBaHHI Ta
aHaii3l BEJIMKOI KUIBKOCTI JAaHMX, SIKI BHUKOPUCTOBYIOTBCA YpSAIOM Ta
IPOMAJICBKUMH OpTaHi3allisiMUd, 110 MOXE IMOJETIIUTH JIOCTYNl TPOMaIsSH [0
peneBaHTHOT 1HQopMalii Ta cOpuaATH OUbI ePEKTUBHOMY 3aTy4YEHHIO
IpPOMAJIsiH J10 JIep>kaBHUX crpaB. Ll qymMka 3HaXOJIUTh CBOE MIATBEPIKECHHS 1Y
cnutbHI poboti Ksitkm C., Homiuenko H., I'ycapesuu H., Ilickoxu H.,
bapnax O., [Jemomenka I'., siki TakoX akIEHTYIOTh yBary Ha Tomy, 1o IIII He
OOMEKEHUH y CIIPUSHHI JIEKIIbKOMa TTOKa3HUKAMU 1 JIoToMarae o0MpaTu TUCsYi
napaMeTpiB i oOupatu onTuMaibHi pimenns [5, c¢. 140]. Ilo-tpete, I moxe
CIIPUSTHU 3aTy4yeHHIO rpomaisit, ajpke 11 Moxe monmomaratu y po3poOill pi3HUX
IHCTPYMEHTIB €JICKTPOHHOI JIEMOKpATii, J03BOJISIIOUM TpOMaJisiHAM JIETIIE
B3a€EMOJISTH 3 YPSIOM Ta OpraHamMH MICIEBOTO camoBpsxyBaHHs. Lle Takox
MOKE JIOMOMOITH ypsiiaM 30MpaTh 3BOPOTHINA 3B'SA30K B PEXUMI PEasbHOIO
yacy. TakuM umHOM MOXxHa Big3HauuTH, 1o Il moxke BrMBaTH SK Ha
PO3BUTOK BIPOBAKEHHS Ta POOOTH IHCTPYMEHTIB €JIEKTPOHHOI IEMOKpATIi, TaK
1 Ha B3a€EMO/I110 TPOMAJISH 13 IEPKABOIO TIPH peatizallii CBOIX MOJMITHYHUX PaB.

B ykpaincbkomy 3akonomaBcTBl mutanHs LI, sk 1 foro B3aemomii i3
IHCTpYMEHTaMH €JIEKTPOHHOT JIeMOKpaTii He € BperyiboBaHuMH. [Ipote
po3po0Kka peKoMeHHalii 3 NHTaHb 3aXUCTy TpaB JIOJUHU Ta TMpaBa Ha
MPUBATHICTH TIPU po3po0Ill Ta BIPOBAHKEHHI TEXHOJIOTIH MITYYHOTO 1HTEIIEKTY
[3] € moyaTkoM Aiil y HampsMKy PO3BHUTKY 3aKOHOJABCTBA 3 IIHOTO MHUTAHHS.
PenepanTHoO m1st YKpainu € mpakTthka 3akoHomaBuux iHinmuatuB €C. Tak,
HANPUKIIAJ, SKIIO 3BEPHYTHCS A0 PermaMeHTy I0oA0 peryiroBaHHS MITYYHOTO
1HTENeKTYy, akui po3podnenuit y €C, to y nyHkri 40 npeamOynau TPOEKTY
JIOKYMEHTY BH3HA4Y€HO, 10 MEBHI CUCTEMHU IWITYYHOTO IHTEJEKTY, MpHU3HAYEH]
JUIsL 3J1MCHEHHS TPABOCY/S Ta JEMOKPATUYHUX MPOIECIB, CI1J KiIacu(diKyBaTu
K BHCOKO PHU3HMKOBI, BPAaXOBYIOYM IXHIM MOTEHUIHHO 3HAYHUI BIUIMB Ha
JIEMOKpAaTilo, BEPXOBEHCTBO IMpaBa, OCOOMCTI CBOOOJIM, a TaKOX MpaBO Ha
e(eKTUBHHMIA 3aci0 MPABOBOTO 3aXUCTY Ta CIpaBeUIMBUI cya [2].

[ xoua okpeMo IHCTPYMEHTH E€JEKTPOHHOI JEeMOKpaTii B JIOKYMEHTI He
nepepaxoBaHi, MPOTE MOHATTS «JIEMOKPATUYHI MPOIECH» MOXKHA TIYMAYUTH SIK
pi3HI CcrIOcOOU MOJIITUKO-TIPABOBOI aKTUBHOCTI TPOMAJISH, SIKI 3/IIHCHIOIOTHCS 32
nonomoroto IKT, B Tomy umcni 3a gomomororo III. Hampuknan enexkrponne
TOJIOCYBaHHS, €IEKTPOHHI METHUIlil, 3aTy4eHHS TPOMAISIH 10 PI3HUX ONUTYBaHb
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Yy EJIEeKTPOHHUX KOHCYJbTalii Tomo. ToO6To y JaHOMY BHUIIQJKy MO>KHA
3pOOUTH BHUCHOBOK mpo Te, mo cuctemu IIII, sKki cTOCYHOTbCS 1HCTPYMEHTIB
CJIEKTPOHHOI JEMOKpAaTii MOXYTh 3a CBO€IO CYTTIO HaJEXKaTh IO BHCOKO
pusukoBuX. | Taka knacudikaris nmpu nopanpioMy peryitoBanHi LI Ha piBHI
HaI[lIOHAJIBHOTO 3aKOHOJIaBCTBA € JOILUIbHOW. [lymMKa X 11010 3amo0iraHHs
nopytieHHto mpaB groauHu I Takoxk 1 MATPUMYETHCS TAKMMH HAYKOBITIMH, K
A. ®pannys , H. Crenanenko ta A. IlleBuenko [4, ¢.75].

[TincTaBu ms Takoi BHCOKOI PH3WKOBOCTI MOYKHA BHU3HAYWUTH HACTYITHI.
[To-mepmie, 1e TWTAaHHSA TIOB’s3aHI 13 TPHUBATHICTIO Ta OE3MEKOI0 JTaHMX.
[HCTpyMEHTH eNeKTpOHHOI AEMOKpaTii 4acTo OOpOOJSIIOTH BEIHMKI OOCSTH
koH(pepenuiiHoi 1H(opmanii. Hagaicte I Moke 30UIBIIMTH PU3KKH,
MOB'sA3aHI 3 BUTOKOM a00 3JIOBXKHUBaHHAM Iii€to iHpopmariero. [To-apyre, HII
MOX€ MICTUTU YINEPE/HKEHHS, IO TMOXOJATh BIJ JIAaHWX, Ha SKUX BOHHU
TpEeHYBaJIUCS. Y KOHTEKCTI EJIEKTPOHHOI JEeMOKpaTii 1€ MOXE IMPU3BECTH [0
HEMpaBWJIBHOTO aHaJi3y TpPOMAJChkoi JyMKH a00 HaBiTh MaHIMYJISIIT
BUOOpunMMHU Tiporiecamu. [lo-TpeTe, 1€ CTOCYeThCS €THUYHUX BUKIMKIB, aj[Ke
BukopuctanHa I y nemokparuyHux Tmporecax CTaBUTh MiJ CYMHIB psij
ETUYHHX MUTaHb, 30KpEMa, 1010 ABTOHOMII Ta BOJICBUSBIICHHS TPOMAJISH.

TakuM 4YMHOM BapTO HAroOJOCHTH AK Ha mno3uTuBHOMY BBl I Ha
PO3BUTOK €JIEKTPOHHOI JAEMOKpaTii, Tak 1 BiAMOBIAHUX pusnkax. Ockinbku LI
JOTIOMAara€e B aHalli3li BEIMKUX 00'€MIB JaHUX, MOKpPAIIYE MPOIECH MPUUHSATTS
pillicHb Ta 3aJy4YCHHS TPOMAJISH JI0 JIEP)KaBHUX CIIpaB, TO TUM CAMHM CIIPHSIE
pPO3BUTKY €JEKTPOHHOI JeMokpartii. I[Ipore, He3Baxkaloum Ha NEpeBaru
Bukopuctanusa Il y nemokpatnuHux mpouecax, el IHCTPYMEHT OJHOYAacHO
Hece 1 JI0AATKOBI PU3UKH, TaKi sIK MOPYIIECHHS MPaB HA MPUBATHICTH Ta OE3MEKyY
JAHUX, YIIEPEIKEHICTh AJITOPUTMIB 1 €TUYHI BUKJIUKHU, [0 MOKYTh BILUTUBATH HA
npaB. Came Tomy, edextuBHe BHKOpucTaHHs IIII B KOHTEKCTI €nEeKTPOHHOI
JEMOKpaTii moTpedye YITKOTO 3aKOHOJAABYOTO PETYJIOBAHHS Y HAI[IOHATILHOMY
3aKOHOJIaBCTBl YKpainu. Pekomennarii 3 muTaHb 3aXUCTy TpaBa JIOJWHU Ta
mpaBa Ha MPUBATHICTH MPHU PO3POOIll Ta BIPOBAIKEHHI TEXHOJIOTIN MITY4HOTO
IHTEJICKTY € MEePIIUM KPOKOM y BPETYJIFOBaHHI IIbOTO MATAHHS. Tak, HalpuKia,
nocBig €C y perymoBanHi LI Moxe ciyryBatu mpukiIazoM i MOJEpHI3aiii
HaIllOHAJILBHOTO 3aKOHOAABCTBAa YKpaiHW B 1M Taily3i, 3 METOI MIATPUMKH 1
3aXUCTy (YHKI[IOHYBAaHHS €JEKTPOHHOI JIEMOKpaTii, 30KpeMa Yy IUTaHHIX
kiacudikanii cuctemu LI sk BUCOKO PU3UKOBUX Yy acleKTax BUKOPUCTAHHS
came JIJIsl peatizailii JeMOKpaTUYHUX MPOIIECIB.

Cnucok eukopucmanux oxcepen:

1. EU4DigitalUA Ta  ykpaiHCbKI  MOCAJOBLI  MPE3EHTYBAJIH
pekoMeHnanii 31 mTydHoro iHTenekry: Caidt EU4DigitalUA. URL:
https://eufordigital.eu/uk/euddigitalua-and-ukrainian-officials-present-artificial -
intelligence-guidelines/ (nara 3Bepuenns 20.04.2024).

2. Proposal for a regulation of the european parliament and of the


https://eufordigital.eu/uk/eu4digitalua-and-ukrainian-officials-present-artificial-intelligence-guidelines/
https://eufordigital.eu/uk/eu4digitalua-and-ukrainian-officials-present-artificial-intelligence-guidelines/
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council laying down harmonised rules on artificial intelligence (artificial
intelligence act) and amending certain union legislative acts dated
21.04.2021.URL.https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:
52021PC0206 (marta 3Bepuenns: 20.04.2024).

3. EUA4DigitalUA, Office of the Ombudsman, Ministry of Digital
Transformation of Ukraine Human rights in the era of Artificial Intelligence:
challenges and legal regulation. 2024. URL: https://eufordigital.eu/wp-
content/uploads/2024/03/EU4DigitalUA-Human-rights-in-the-area-of-Al.pdf
(mara 3BepuenHs 20.04.2024).

Hayxosuui  kepisnuk:  3aBimyBady  Kadeapu  KOHCTUTYLIMHOTO 1
MYHIIIUTIATBHOTO nmpaBa  IOPUIAUYHOTO ¢pakynprery  XapKiBCHKOIO
HalloHaiMbHOTO  yHiBepcutTeTy 1imeni B.H. Kapasina, «k.10.H., oI
M.M. BopoHos.

JNESIKI ACHEKTH 3ABE3IIEYEHHS [TPAB JIIOJUHU
B €EBPOIIEMCHKOMY COIO3I

bopruuk Anna CepriiBHa,
CTYJEHTKA IOPUIUYHOTO (PaKyIbTETY
XapKiBChKOr'0 HAIIOHAJIBHOTO
yHiBepcuteTy iMeH1 B.H. Kapazina

[luTaHHs 1OI0 3aXUCTy Ta 3a0XOYEHHS TMpaB 1 CBOOOJ JIIOJUHM,
3a0e3MeUeHHsl iX MOBaru € OJHHUM 13 OCHOBHUX MPIOPUTETIB €BpPOMNEHCHKOTO
Corozy (mami — €C, Coro3). Binnosinno 1o cr. 2 JloroBopy npo €Bponeichkuii
Coro3 «Coro3 3aCHOBaHO Ha I[IHHOCTSX ITOBAru J0 JIFOJCHKOI T'JIHOCTI, CBOOOIH,
JIEMOKpaTii, pIBHOCTI, BEPXOBEHCTBA MpaBa Ta IOBAard A0 TMpaB JIOAUHH,
30KpeMa 0ci0, 10 HaJleKaTh 10 MEHIIWH. 1{i IIHHOCTI € CHIIBHUMH JJIS BCiX
JIEp’KaB-uJIeHIB y CYCHUJIBCTBI, J€ TMaHye IUTIOpaji3M, HEIUCKpUMIHAIIS,
TOJICPAHTHICTh, IPABOCY IS, COJIIAPHICTh Ta PIBHICTH JKIHOK 1 YOJIOBIKIBY [2].

Cnig 3a3HayuTH, MO0 HAa TOYATKy CBOTO CTAaHOBJIEHHS €BpONEHCHKUIN
Cor03 He NpUAUISB JOCTaTHHOI yBaru 3axXUCTy MPaB JIIOAUHU BCEPEIUHI CBOTO
o0’eqnanns. HannarioHanbHl OpraHd BBaXKajiu, IO Il MUTaHHA HE MAarOTh
OpsIMOTO BIJHOLIEHHS JO EKOHOMIYHOI I1HTEerpaiii, TOMy BOHU He Oyiu
BKJTIOYCHI JI0 ycTaHOBYMX JioroBopiB €C [7, C. 41].

[ToBHOBakeHHs1 IHCTHTYTIB (€Bpomelchkuil mapiaMeHT, €Bporeiichka
pama, €poreiickka Kowmicis, Cyn €sponeiicbkoro Coro3y) y cdepi 3axucty
IpaB JIIOAUHU OyJid 0OMEXKEHUMHU. Y JOTOBOpax Mpo CTBOPEHHS €BponeichbKuX
CmiBTOBapuCTB HE OYyJ0 BKA3aHO >KOJHHMX IOJIOKEHb IIOJIO0 3aXMCTy IpaB
aroAMHA. Xoda JesKl TMONepeaHi IUTAaHW €BPOINEWChKOi 1HTerpaimii, Taki sK
€Bporelicbke 00OPOHHE CIIBTOBAPUCTBO Ta MpOoeKT CraryTy €BpONEHCHKOro


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:%2052021PC0206
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MOJIITUYHOTO CHIBTOBAPHUCTBA, IEIKUM YMHOM 3alMaliuCs [IUM MMUTAHHIM, BOHU
He Oynu peainizoBaHi. baTeku-3acHoBHUKHN €C 0a)xkany 0OMEXUTH JOTOBIp JIUIIIE
noTpedaMu eKOHOMIYHOTO CITIBTOBapUCTBa [3, C. 228-229].

B €Bponi 3 yacom chopmyBanucs AB1 CUCTEMHU 3aXUCTY MPaB JIOJUHU — B
Mmexax Paau €Bponu ta B €BponeiicbkoMy Coro3i. 31 3pO0CTaHHSIM €BPONEHCHKOT
1HTerpalii y MOJITUYHIN Ta IOpuANYHIA cdepax moyand 3 SBISTHCS PIIICHHS
cyniB nepxkaB-wieHiB €C, sKi BIIMOBIISUIUCSA YAaCTKOBO BU3HABATH IMPIOPUTET
npaBa €C y BHYTPIIIHbOMY 3aKOHOJABCTBI WIOAO TMpaB JoauHu. lle
CTHUMYJIOBAJO 301TbIICHHA yBaru Jep’kaB-wieHiB Ta opraHiB CmiBTOBapHCTBa
710 3aXUCTY TpaB JitoauHu [7, C.41].

Tak, 3 caMOro moyaTky CBOTO ICHYBaHHSI €BPOIIEMCHKI CHIBTOBAapUCTBA
HiATpUMYBaIX TicHI 3B’s13ku 3 Panoro €spomnu [8, C. 6], sxa Oymna crBopeHa y
1949 pomui. BignosigHo no Cratyty koxxkHuil wien Pagu €Bpornu 000B’sI3K0BO
MOBUHEH BU3HATHU MPUHIIUIINA BEPXOBEHCTBA MpaBa Ta 3/1MCHEHHS MpaB JIIOIUHU
1 OCHOBHHX CB00OJI BciMa oco0amM, SIKI 3HAXOJATHCS IiJ] HOT0 FOPUCIUKIIIEIO
(ct. 3). Kpim Toro, y npeamOyimi CTaTyTy AepKaBU-y4acCHUII MIATBEPANINA CBOIO
BIJIJIaHICTh JYXOBHHM Ta MOpPaJIbHUM ILIHHOCTSM, SIKi € CHIJIbHUM HaJAOaHHSIM
iXHIX HapOJIIB 1 CIIPABKHIM JIKEPEIOM 0COOMCTOI CBOOO M, TTOIITUYHOT CBOOO U
Ta BEPXOBEHCTBA IMpaBa, MNPUHIUIAM, SKI CTAHOBJATH IIJBATUHU KOXKHOI
CIIpaBXkHBOI JIeMoKpaTii [5]. €Bpocoro3 BiaMoBUBCs mianucatn KoHBEHIIIsS mpo
3aXUCT MPaB JIIOJUHU 1 OCHOBOIIOJIOXKHHUX CBOOOJ (€Bporelichbka KOHBEHIIIS 3
npaB moaunn) (mam — €KILJI, KonBeniist), mepeaaBiiy 110 BiANOBIIATbHICTb
neprxkaBaM-uiieHam [8, C.6].

Kpim Toro, B JloroBopi npo 3acHyBaHHsI €BpONEINCHKOIO CIIBTOBAPUCTBA
HaBITH Mepeadavanacs OKpeMa CTarTs, sska BU3Havyalla HeOOX1IHICTh CITIBIparli 3
Panoro €Bponu. Sk AeMOHCTpye MpakTUKa, KpaiHa HE MOXKE CTaTH YJICHOM
€Bpocoro3y, AKIO0 BOHa He € uneHoM Pamu €pponu. Paga €Bporu Mae
eheKTUBHY CHCTEMYy 3axXHCTy TIpaB JIIOJAWHH, SKa O0a3yeThCsd Ha TaKUX
JIOKyMEHTaX, sik €Bpomneiicbka koHBeHIla 1950 poky, €Bporeiicbka corfiaibHa
xapris (neperssinyta) 1996 poxy Ta iHmi. ['0JI0BHUM JOKYMEHTOM Cepell HUX €
Konsenmiss 1950 poxy. BoHa BCTaHOBIIOE CTaHIAPTH TOBEIIHKH JIepKaB-
y4acHUIlb y cdepl 3aXUCTy npaB JoAuHU. Xouya €Bponeiicbkuil Coro3 BU3HAE
3HaueHHs 1i€i KoHBeHIli, BiH He € ii y4acHUKOM, 1 Tomy KOHBEHIls HE €
YaCTHMHOIO MpaBoBOi cucteMu €Bpocoro3dy. IcHye mneBHA KOHKYPEHIIsT MiX
Panoro €Bponu 1 €Bpocoro3oM, 0COOIMBO Y 3B’SI3KY 3 MUTAHHSAM IPUEIHAHHS JI0
€BponencbKoi KOHBEHIIT 0e3 BHECEHHS 3MIH J0 YCTaHOBUUX JOKYMEHTIB PO
€BPOIICUCHKI IHTEerpaliliHi 00’ eaHaHHs [8, C. 6].

BaxxnuBuM KpokOM y BHU3HAaHHI TpaB JIIOJAWHM SK CKJIAIOBOI IpaBa
€Bpornericbknx CriBroBapucTB Oyno W yxBajeHHS €IUHOTO €BPONEHCHKOTO
akTy y 1986 pori [4]. V HhoMy Oyio Bkazano 3HaueHHs: €IIKJI 1950 poky sik
OCHOBH JUTs IATPUMKH JeMOKparTii [8, C. 5].

Hagani micns ctBopennss Corozy B 1993 poui posmovanacs akTUBHA
poboTa HaJx CTBOPEHHSM KaTajlory OCHOBHHMX IIpaB, KM OM BpaxoBYBaB
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NoJIOKEHHST €BpONEenchKoi KOHBEHIIT, a TAKOX MICTUB (PyHJIaMEHTaJIbHI MpaBa
rpomajsin Corosy. Lle BimoOpaxeHno y cr. 2, .1, 2 ct. 3 JloroBopy mpo €C, a
3rogoM y mm. 5, 7 ct. 1 AMcTepaamMchbKoro JOroBopy, J¢ Oyiau BKJIIOUYCHI
MOJIOKEHHS Mpo TMoBary 10 (yHIaMEHTaJbHUX I[paB, TrapaHTOBaHUX
€BpoIneichKO0 KOHBEHIIIEH [2; 6].

Oco6muBy posb y mipaBoBiii cuctemi €C Buurpae XapTisi OCHOBHHX npas
€BpoONencrKOro C0103y Bona Bu3Hauae mepemik TpaB 1 CBOOOX, SKi
TapaHTYIOThCSI KOXKHIN 0co01 Ha TepuTopii Coro3y, BKIIOYAIOUN TPOMAJSTHCHKI,
MOJIITUYHI, EKOHOMIYHI, COIlialibHI Ta KyJIbTypHi mpaBa. Lle mo3Bosise BCIM UM
paBaM MaTH OJHAKOBHI MpaBoBHii cTaTyc. Y mpeaMOyni XapTii 3asBIEHO, 110
B OCHOBI aismpHOCTI €C nexaTh iHTepecw MoauHU. Lle Binpi3HIETbCS BiA
MiIX0ay OUIBIIOCTI MIKHApOAHUX MPABOBUX JOKYMEHTIB, SKI 3a3BUYaii
0a3yr0ThCs Ha Cy0’€KTUBHHUX IpaBaX, OCKUIbKU XapTisl OpIEHTOBAaHA HA 3aXUCT
OCHOBHUX IIIHHOCTEHM, TaKWX SK TUIHICTh JIOJUHH, CBOOOJA, PIBHICTH 1
COJIIIApHICTh. XapTis pO3MOJUIsE OCHOBHI MpaBa 1 cBOOOAM Ha KiJbKa
KaTeropiid, BKJIIOYAIOUM OCOOMCTI, TIOJITHYHI, EKOHOMIYHI, COIliaJbHI Ta
KyJbTYpHI MpaBa, a TAKOXK Mepeadavac MmojJoKEeHHS MPO 3JI0BXKUBAHHS MPABOM
Ta HEIOMYIICHHS HaAMIPHUX OOMEXeHb MpaB 1 cBoOoa 3 OOKy Biagu abo
npuBaTHHX ocib [1; 7, €.42].

Cnin TakoX 3a3HAYMTH, IO 3a0E€3MEUYECHHS MpaB JIOJUHU CTAHOBUTH
CKJIaJHE Ta aKTyaJIbHE IMUTAHHS Y ChOTOJICHHI HAIoi JepKaBu. YKpaiHa, sKa €
NOBHOMNPAaBHUM wieHOM Pagu €Bponu Ta yyacHuLEO €BponeichbKkoi KOHBEHIIIT
1950 p., Takox Mae ctaTyc KaHaujaaTa Ha BCTyn a0 €Bpomneiicbkoro Corosy,
IparHe TIOCWJICHHS JCMOKPATHYHHUX I1HCTUTYTIB, JOTPUMAHHS BHCOKHUX
CTaHJApTIB MpaB Ta CBOOOJ JIIOJMHHM, a TaKOXX BIOCKOHAJEHHS IOJITHYHOI,
€KOHOMIYHOI 1 COIIIOKYJIBTYPHOI cep.

BucHOBKHY: MI>KHApOAHO-TIPAaBOBAa OCHOBA 3aXUCTY MPaB JIOJUHU B MEXax
€pponeiicekoro Coro3y (opmyBanacs TpuBaiuii yac. O3HaueHe NUTAHHS €
OJIHAM 13 TIPIOPUTETHUX HANPSIMKIB pO3BUTKY COI03y, OCKUIBKH HE MOKIJIMBO
YVSBUTH CYYaCHHM CBIT 0€3 JEeMOKpaTHYHUX IIIHHOCTEH IOBarud A0 JIOJCHKOI
TiIHOCTI, CBOOONIM, JHeMokpaTii. BakmuBe 3HaueHHs y 1l chepl Maio
OpUHATTS XapTii OCHOBHMX TMpaB €Bponeicbkoro Coro3y, IO Jajio 3MOTry
PO3LIMPUTH MOXKJIMBOCTI 3IMCHEHHS 3aXUCTy IpaB JIIOJUHU 1 TPOMAJSIHUHA Y
MeKax OopraHi3aliii.
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Haykosuii xepignuk: NONEHT Kadeapu MIKHAPOIHOTO 1 €BPONEHCHKOTO
npaBa HOPUAMYHOTO (aKkyIbTETy XapKIBCBKOIO HAIIOHAIBHOTO YHIBEPCUTETY
imeni B.H. Kapa3zina, k.10.H., go11. JI.O. ®omina.

MOXJ/IMBICTb OTPUMAHHSA BIIIIKOAYBAHHA 3A
HOPYIIEHHS ITPABA HA YUCTE JOBKIJIJIA B YMOBAX
BOEHHOTI'O CTAHY: JOCBIJA €C TA BIJUU3HAHA ITPAKTUKA

Bacunenko Codist MukosiaiBHa,
CTYJIEHTKA IOPUIUYHOTO (aKyIbTETY
XapKiBCHKOT'0 HAIIOHATLHOTO
yHiBepcutety iM. B. H. Kapasina

[IpaBo rpomansiH Ha Oe3rmeuyHe ISl JKUTTS 1 370pOB'Sl JTOBKULIS, SIKE
3akpimiene y crarti S0 Konerurynii Ykpainu, Hanexxutb 10 GyHIaMEeHTaIbHUX
npas [1], OUTbII TOTO, BKA3aHA CTATTs 3aKPIIUIIOE 1 MPABO HA BIJIIKOAYBAHHS 32
MNOPYIICHHS IIbOTO MpaBa. X04a Ha MDKHAPOJHIA apeHl TUIbKU y junHi 2022
poxky OOH mnogigomuna, uo ['enepanbna AcamOresi BU3HaiIa paBO HA YHCTE,
OesneuHe I 30pPOB’ST Ta CTaje JOBKULIS SK OJIHE 3 TpaB JIHOJUHHU.
[Tonepenubo 11€ TpaBo Oyso miarBepxeHo Pesomroriero Komitety OOH 3 mpas
mroauuau Ned48/13 8 sxostas 2021 poky [2].

B ymoBax mpaBoBOro pexuMmy BOEHHOTO CTaHy y HamIiil KpaiHi ayxe
CKJIAHO, a IHKOJIM, HAaBITh 1 HEMOXJHMBO 3aXHUCTUTH 1€ KOHCTHUTYIIIHHE
€KOJIOT1YHE TPaBO 1 MOXIAHI BiJ HHOTO IpaBa. ToMy BBaXKaeMO 3a JOLIIbHE
3BEpHYTH YyBary Ha JOCBiA JepkaB-uwieHiB €C B mid cdepi 3 MeTOO
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18

pedopMyBaHHS BKa3aHOTO MHWTaHHA, aJKe€ TapaHTyBaHHs 3a0e3leueHHs Ta
3aXMCTy €KOJIOTIYHUX TMpaB TpPOMAJsSH BUIUIMBAE 13 3000B’s3aHb B3STUX
VYkpainoro 3riiHO 3 Yro/010 1po acormiaiiito 3 €C.

PosrisitHeMo Bke HasBHI y Halloi JEp>KaBU CIIOCOOU 3aXHUCTy
3a3HAYEHOT0 KOHCTUTYIIMHOTO TpaBa, sIKl y MOAAJIBIIOMY JOTMOMOXYTh 1 TIPH
BIJIIITKOIyBaHH1 3aBIaHOI IITKOJIH.

[To-nepiue, ne npuidHATTS 15 Oepesnsa 2022 poky 3akony Ykpainu «lIpo
BHECEHHS 3MiH JI0 JACSIKUX 3aKOHOJABYMX aKTIB YKpaiHU IIOAO IiSUTBHOCTI y
cdepi TOBKULISA Ta MIOAO0 HMBUIBHOTO 3aXUCTY Ha MEpioj Jii BOEHHOTO CTaHy 1y
BinOymoBHUI mepioay» [3]. 3HaueHHS NHOrO0 HOPMATHBHO-NPABOBOTO aKTY
MEPIIOYEProBO MOJSATaE y KOHCTaTallli HEraTUBHUX BIUIMBIB BIMHU Ha CTaH
NOBKLLIA. 30Kkpema, Y.B. AHTOHIOK 3a3Haydae, 110 NEPEBArOl0 LbOTO 3aKOHY €
TAKOX 1 perjJaMeHTallis IisIBHOCTI y cdepl JOBKULIS HE JIMIIE Yy Meplof
BOEHHOTO CTaHy, aje 1 y BiIOYJAOBHUH mepioj Takox [4, c. 44].

[To-nmpyre, e ctBopeHHst Creniaii3oBaHol €KOJIOr4HOI MpoKypaTypu. Lle
CaMOCTIMHUN CTPYKTYpHHM miapo3ain (Ha mpaBax nenaprameHty) Odicy
['eHepasibHOTO TNpPOKYypopa, SKUN 3AIMCHIOE OpraHizalilo Ta MpoLecyajbHe
KEpIBHUIITBO JOCYJOBUM PpO3CIITyBaHHSM 1 Ma€ Ha MeETl MiATPUMAHHS
myOJIiYHOTO OOBMHYBAYEHHS Y KPUMIHABHUX MPOBAHKCHHSAX PO KPUMiHAIBHI
MIPABOIOPYIICHHA Y cpepi OXOPOHU HABKOJIUIITHHOTO MPUPOTHOTO CEPEeI0BHUIIIA.
[Ipokypopu naHOro MiApPO3ALTY BXKE€ 3alydeHl A0 NPOBAIKEHb IPO BOEHHI
37I0YMHU, 10 CHPUYMHWIN MIKOMY MOBKULIIO, B TOMY YHCII EKOIUAYy, IIe
CTOCY€ThCS HamaaiB Ha OO0’€KTH aTOMHOI eHepreTuku, HadTobasw,
IIPOTEXHIUHI CIOPYAH TOLIO.

[To-Tpete, cTBOpeHHS pecypey SaveEcoBot y mecenmkepax Telegram a6o
Viber, 3a [0MOMOro SKOro MOKHA IOBIZOMHTH MIiHICTEPCTBO 3aXHCTy
JIOBKUIJISL Ta IPUPOJAHUX PECYpCiB YKpaiHu Npo (DAKTH BUMHEHHS €KOJOTIYHUX
3JI0YMHIB, IO B MOAAJIBIIOMY CTaHE OCHOBOIO IS TI030BiB 10 MiKHApOIHOTO
cyny OOH 3 Merow oOTpuUMaHHS KOMIIEHcallli 30WTKIB BIiJ JepKaBH-
arpecopa [5].

3ragaHuii pecypc He OCTaHHIN, KyJU YKpaiHIll MOXYTh 3BEPHYTHUCS IS
¢ikcarii npaBonopymieHs y cdepi TOBKULI, cxoxor € miardopma Ecodozor,
po3pobiena Zoi Environment Network cminero 3 IIporpamoro OOH 3
HaBronuimHboro cepenoBuma (FOHEIT), Opranizamiero 3 0Oe3nekud  Ta
cniBpoOiTHulTBa B €Bponi (OBCE) ta rymanitapHoto iHimiatuBoro REACH.
MicueBi Heyps10Bi opraHizaitii, Taki sk ECOAction ta Environment People Law,
TaKOX € JiiiepaMu 300py NaHMX, JOMOBHIOOYM 3yCHILISL YKPATHCHKOI BJIaIH.

[To-uetrBepre, 3arBep/KeHHS MIHICTEPCTBOM 3aXWCTy JOBKULIA Ta
OPUPOAHUX PECypciB MeToauk po3paxyHKy pO3MIPIB 3amofisHOT IIKOIU
JOBKIULTIO, HANIPUKJIaA, MeToIMKa BUSHAUCHHS PO3MIPY IIIKOIH, 3aBAaHOT 3eMIi,
IPYHTaM BHACIIJIOK HAJ3BHYAlHMUX CHUTyallii Ta/abo 30poitHOi arpecii Ta
OoMOBHX il i 9ac Jii BOEHHOTO cTaHy Bia 4 kBiTHs 2022 p. Ne 167 Tomro [6].

[Ipore, HaBITH HAsSBHICTH BUINE3a3HAYEHUX KPOKIB HE JI03BOJISIE TIOBHOIO
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MIpOIO BpaxyBaTH Ta OOYMCIUTHU yC1 3aBJIaHl 30MTKH, a OTXKE 1 HAJISKHUM YHHOM
MPUTATHYTH J0 BIAMOBIIAIBLHOCTI Ta MPU3HAYUTH PO3MIP KOMITCHCAITIT.

Tomy BBakaeMo 3a JIOIIJIBHE MTPOAHATI3YBaTH JIOCBIA JAepxkaB-uieHIiB €C
I0JI0 UbOr0 MHUTAaHHS 3 METOI0 IMIUIEMEHTAallli MOoro y BITYU3HSHE
3aKOHOJIAaBCTBO. 30KpeMa, y AeprkaBax-wieHax €C 3anpoBaKEHO TaKe TOHSTTS
K «CKOCHUCTEMHI MOCIyru». B pasi #ioro 3amo3wueHHsS JIs YKPaiHCHKOTO
3aKOHOJIaBCTBA, CTAHE MOXKJIMBUM TOYHIIIIEC pO3paxyBaTH IIKOAY BijJ 3HUIICHHSI,
HalpuKiIag, OJHOTO JepeBa. B Takomy Bumamy, B OIIHKY 30HUTKIB
BKJIFOYATHMETHCS Yac, HEOOXIMHWW Ha BITHOBJICHHS TaKOro JepeBa.
BpaxoByBaTUMEThCs, CKUIBKA 1€ JepeBO abcopOye MapHUKOBUX Ta3iB,
HACKIJIbKM BOHO BIUJIMBA€E HA JKUTTS JIFOAWMHU Ta HA JOBKULIS B I[IJIOMY TOIIO [5].

Bapro 3BepHyTH yBary i Ha MiXKHApOJHY CHiBIpailto B 1 chepi. Tak, 17
TpaBHs 2023 poky €Bponeiicbkuii Coro3 Ta 1mie 43 KpaiHu MiMKUCaIu yroay Mpo
cTBOpeHHsI PeecTpy 30MTKIB, 3aBAaHUX BIHCHKOBOIO arpeci€ro MpoTH YKpaiHu.
[le#t Peectp 3amouaTkyBaB MailOyTHIH MDKHApPOJHUNM KOMIICHCAIIMHUIMA
MEXaHi3M, SKHUH TOKJIMKAHUN BIJMIKOIYBAaTH 30MTKH, 3aBIaHI BIMHOIO IPOTH
VYkpainu Ta CTBOPEHUI K IOpUANYHA 0c00a Ha TOYATKOBHM MEPi0Jl TEPMIHOM Y
TPHU POKH 3 MOKIIMBICTIO TIPOJIOBKEHHS Horo ¢yHKiionyBaHHsA. Pi3uuno Peectp
3HaxoauTuMeThess y laast (Himepmanau), oaHak mnependayeHoO TaKOX 1
JOMOMDKHHUM o¢ic B YKpaiHl Ui Kpamoro 3B’A3Ky 3 YpSIOM Ta HIUPOKOIO
rpomajackkicTio. OcHOBHa MeTa Peectpy — 00diK J0Ka3iB Ta MPETEH3IHd Mpo
3anoJisiHi 30MTKH, KOy UM YIIKOJKEHHS [7].

[TomibHMit crociO pectaBpallii peani3oByBaB MOTEHUIMHMN KaHAWAAT Ha
yieHctBo B €C KocoBo, fie micis BiiiHU Oy10 CTBOPEHO CieiaibHUM GOHI AJIs
BIJIIIKOTYBAHHS IIKOJIM, 3aITOisSTHOT TOBKILTIO. DOHT (hiHAHCYETHCS 32 paXyHOK
KOIITIB, OTPUMAaHUX BiJl NPOJaXy KOH(DICKOBAHOTO MaifHa Ta MIXKHAPOIHOI
JIOTIOMOTH, a OT0 KOIITH BUKOPUCTOBYIOTHCS ISl OUMINEHHS IPYHTY Ta BOJIH,
BIJIHOBJICHHS JIICIB Ta 1HIIHUX MPUPOJTHUX PECYPCIB, @ TAKOXK NJIsi OyJIIBHUIITBA
HOBUX 00'eKTIB iHPpacTpykTypu. CXOXKUH anropuT™ BUKOpHcTana i HimeuunHa
micnst  [pyroi cBiTOBOi BIWHHM, peaji3yBaBIId MAacHITabHy Mporpamy 3
BIJIHOBJICHHS JIOBKULISA, sIKa BKJIFOYAja OYMCTKY IPYHTY Ta BOJIU, BiTHOBJICHHS
JICIB Ta IHIIUX MPUPOJHUX PECYPCIB.

Otxe, MIACYMOBYIOUM XOTLIOCS O 3a3HA4MTH, IO BiHChKOBa arpecis
Pociiicbkoi @epnepaitii npoTu YKpaiHu cTaja Iie OJHIE€I0 3 MPUYUH HOPYILIECHHS
KOHCTUTYIIMHOTO TMpaBa JIOJWHU Ha Oe3leuHe MOBKUUISA. Bukiukom mis
VYkpaian crano, SK YIAOCKOHAJICHHS MEXaHi3My 3a0e3leUeHHs TpaBa Ha
Oe3neyHe JOBKULIA, TakK 1 BIAIIKOAYBAaHHS 30WUTKIB, 3aBJaHUX BHACIIIOK
MOPYIICHHS! TAKOTO MpaBa BHACIIIOK O0HOBUX [ii. Xouya MepIr KpOKH IOJI0
HOPMATUBHOTO 3a0e3MedYeHHs] BKa3aHUX BIJAIIKOIYyBaHb BXKE 3pOOJICHO, a came
MOHITOPUHI CTaHy JOBKUUISA, BHSBJICHHS Ta JOKYMEHTYBaHHS (DaKTiB
EKOJIOTIYHUX BIMCHKOBUX 3JI0YMHIB KpaiHH-arpecopa, KOHCTaTallii po3MipiB Ta
HACJTIAKIB ~ €KOJIOTIYHOT INKOJW  TOIIO, JOCBI HAMIMX 3aKOPIOHHUX
€BPONEICHKUX MapTHEPIB OyB Ou HE 3aiiBUM y IIbOMY ITUTAHHI.
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VY cBOIO uepry, MOKEMO 3alpONOHYBATH IMEBHI Ail, sIKi 0 y MOJaIbIIOMY
TaKOX CIPHUSIM BIAIMIKOJYBAaHHIO 30WMTKIB, 3aBJIaHUX BHACHIJIOK MOPYIICHHS
npaBa JIIOAUHU Ha Oe3MedHe TOBKILIS:

- BKa3aTW Ha HEOOXIAHICTH (hiKcalliil HE JIMIIE JAaHWX MOHITOPUHTY, a U
JTAaHUX TPO MPOBEJICHHS MOHITOPUHTY, IO I03BOJUTh Y MalOyTHEOMY OTpUMATH
KOMIIEHCAIII] 32 BUMYIIICHE MPOBEICHHS MOHITOPUHTY pYHHAIIIT;

- 3actocoByBaTu [IpoTokon mpo Bomay Ta 310poB’s A0 KouBeHii mpo
OXOpPOHY Ta BUKOPHCTAaHHS TPAHCKOPJOHHHUX BOJOTOKIB Ta MIKHAPOIHUX O3€p
1992 poky [8], skuii MOXXe CTaTH IHCTPYMEHTOM JJIsl YCYHEHHS €KOJIOTIYHOI
IIKOJM (30KpeMa IIKOJY, COPUYMHEHOI BOJHUM OO0’€KTaM, HI0 € JKepesiaMu
MUTHOTO BOJOIIOCTa4YaHHs). MexaHi3M JOTpUMaHHS B pamkax [IpoTokoiy
JIO3BOJISIE  TPEJCTABHUKAM  TPOMAJICBKOCTI  MOPYIIyBaTH  CIOpPaBH  IPO
HEJIOTpUMaHHA 3000B’s3aHb 3a [IpoTokonoM ii cTOpoHamu, TpH IHOMY
MPEICTaBHUK TPOMAJICHKOCTI MOXE MOJATH 3BEPHEHHS HE JIMINE IIO0J0 KpaiHu
CBOTO TIPOXKUBaHHS (IIs1 TPOMAJISIH) YU peecTparlii (I IOpUANYHUX 0Ci0), ane
i 1 moao Oyab-sSKOi 1HINOI CTOPOHM 1 MHUTAHHS, MOPYIIEHI y 3BEPHEHHI HE
00OB’SI3KOBO TMOBHHHI CTOCYBATHCSl MPaB Ta IHTEPECIB TAKOrO MpPEACTaBHUKA
rpoMaJChKOCTl. Takum dYuHOM, OyAb-sfiKa BITYM3HAHA €KOJOTIYHA UM
paBO3axMCHAa TIpPOMAJChbKa OpraHizamisi MOXe MOpPYIIMTH MUTaHHSA PO
HenoTpumaHHs Pocilicbkoro denepaitiero cBoi 3000B’s13aHb 3a [IpoTokosioM Ha
THMYACOBO OKYITOBAaHUX YKPATHCHKUX TEPUTOPISX;

- HAIOJIATATH Ha BKJIIOYCHHI 3JIOYMHY €KOIUAY T0 MIKHAPOIHHUX YTOJI.
AKe 1€ € BaXIWBHM ISl JOKYMEHTYBaHHS (aKTiB BYMHCHHS CKOIHMIY,
pO3pOOKM  MeXaHi3My  pO3CHiAyBaHb TaKHUX 3JI0YMHIB, aJXke SIKICHE
PO3CIIITyBaHHS € 3aNIOPYKOIO MOKApaHHs BUHHUX Y 3aBJIaHHI 3HAYHO1, CEPHO3HOT
IIKOIM JOBKULTIO. B YKpaiHi Taka 1mkoaa BXKe 3aBAAEThCA OKYIIAHTOM,;

- aKTMBHO BHKOPHUCTOBYBATU HAIIOHAJIbHI CYJM Ta OpraHd MPOKYpaTypH
JUISL PO3CIIIyBaHHS Ta MPUTATHEHHS JI0 BIIMOBIAATBHOCTI BINCHKOBUX JICPYKABH -
arpecopa 3a BYMHEHHS 3JIOYMHIB TMPOTH JOBKIUUISI, BKIIOYAKOYH 3JIOYWH
EKOIUY;

- 3BEpPTATUCS IO MDKHAPOJIHUX CYJIIB Ta 1HIIUX 1HCTUTYIIM 3 MUTaHHIMU
I0JI0 pemnaparliif, JoMaratucs BiIMOBIIAJLHOCTI 3a 3HUIIEHHS JTOBKULIS Ta
CKOCHCTEM;

- TMPOJOBXKUTU Ta AKTUBI3yBaTH MOHITOPUHI Ta OLIHKY IIKOJHU, BXKe
3aBJaHOT BOEHHUMHU JisIMU Ta Ti€i, sika mie OyJe 3aBIaBaTUCA JOBKULIIO.
Pekomennyetbcst opopmiatoBatu (pakTH IIKOAM Ta JIaHl B CBITII €KOCUCTEMHOTO
MIJXOAY JO OIIHKM 30MTKIB, SKWWA TMpomnaryerbcss MIDKHApPOJHUM COH30M
oxoporu npupoau (MCOII) — mns Toro mo6® BH3HAYWTH, HACKIIBKH IIKOJA
HETaTHBHO BIUIMHYJAa HAa BW)XXUBAaHHA Ta J0OpOOyT HAcelieHHS YKpaiHu Ta
O0iodizuuyne MOBKULIA. MOHITOPUHT Ta OIIHKY WIKOAM MPOBOJUTH Y
BIJIMOBITHOCTI 13 CaMUMH CyYYaCHUMH HAyKOBUMH METOJAMKAMHU  Ta
TEXHOJOTIsIMU, HasBHUMH Yy Takux opranizamiii: FOHEII, €pomneiicbke
€KOJIOTIYHE areHTCTBO, CceKpeTapiaTiB MiKypsA0BOi MaHeNdi Mo 3MiHI KIIMaTy
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(IPCC) Ta  MikypsaaoBoi  HAayKOBO-NOJMITHYHOI  MIaTHOPMH MO0
OiopizHOMaHITTA Ta ekocucTeMuux mociyr (IPBES).

Ha namy aymky Taki gii y MallOyTHOMY CHPHUSATHMYTH BHPIIICHHIO
NUTAHHS BUIUIATH KOMIIGHCAIll 3a IMOpYIICHE MpaBO HAa YUCTE JOBKULISL Ta
HAOMM3ATh HAIly KpaiHy JO0 €BPOMCHCHKUX CTAaHIAPTIB BIOCKOHAJICHHI
MEXaHI3My 3aXHCTy HABKOJHUITHHOTO CEPEIOBHIIIA.
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MPABOBI IIIHHOCTI €EBPONEVCHKOI'O COIO3Y SIK UACTUHA
MI’KHAPOJHO-ITPABOBOI'O CTATYCY OCOBHA

IIcbora Tersina BosioguMupiBHa,
acriipaHTka Kadeapu MiKHAPOHOTO
1 €EBPONEICHKOTO MpaBa
IOPUANYHOTO (PaKyIbTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcurety imeHi B. H. Kapasina

E€pponeliceknii Coro3 Ak 1HTErpauiiHe 00’ €qHaHHS JAepXKaB-y4aCHHUIb
CTAaHOBUThH YHIKaJIbHY €KOHOMIUHY, TMOJITUYHY Ta COI[laJibHY CHUCTEMY, sKa
0a3yeTbCcsl Ha CIUIBHHUX 1HTEpecax il WIEeHIB y JaHUX cdepax Ta 3arajbHHUX
niHHOCTAX. CtBOpeHHst €C sK pe3yjbpTaTy IpyIIOBOTO BOJIEBHUSBIICHHS JEpiKaB
CTaJIO MOKJIUBUM 3aBJISIKA BU3HAHHIO 3aTJIbHONIPUIHATUX MPABOBUX IIHHOCTEN
3apajy TPOIBITAHHS KOKHOTO YjeHa Ta MOro TPOMaJsiH SK YaCTUHU IHOTO
IHTErpalliifHOTO YIPyIOBaHHS.

IcHyBaHHsI MpPaBOBUX LIHHOCTEW 3yMOBJICHE CYCIIJIBHUM PO3BUTKOM Ta
HEOOXIJHICTIO BCTAHOBJIEHHS COLIAJIBHOrO TMOPsiAKY. OCHOBHI I[IHHICHI
OpIEHTUPH B MpaBl CIYTYIOTh CBOEPITHUMHU CTAHAAPTaMU, BIAMOBIIHO 0 SAKUX
CyCHUILCTBO OOMpa€ MUIAXU CBOIO PO3BUTKY. 3a0€3MEUEHHS MpaB Ta CBOOO.
0co0M, HaJJaHHA TapaHTIi IXHBOTO 3aXHCTY CKJIAJAI0Th OJHE 3 MEPIIOUepPrOBUX
3aBllaHb Cy4YaCHOTO JIEMOKPATHMYHOTO CYCHIBbCTBA, SIKE PpEaTi3ye€ThCs dYepes
MOTOJKEHHSI OCHOBHUX MIPABOBHX I[IHHOCTEH.

[IpaBoBI IIHHOCTI CTAHOBJISITH COOOIO0 CYKYITHICThH IMIIEPATUBIB MIpaBa, AKi
IPOHU3YIOTh CYCHUIBHY CBIIOMICTh 1 BHUKOHYIOTH I1HCTPYMEHTAJbHY Ta
KyJIbTypHY QyHKIIT [2, ¢. 65-66]. [IpaBoBi I[IHHOCTI € 3aCO00M FOPUAMYHOTO
YIOPSAAKYBaHHS BITHOCHH BCEPENIMHI JEp>KaBU Ta MK HUMH, BCTAHOBJICHHS
CTaHJApTIB JTOTPUMAHHS TMpaB 1 CBOOOJA JIIOJUHU Ta TPOMAJSHUHA Ha
MDX/Iep>KaBHOMY piBHI, FapaHTYBAaHHS MI>KHAPOJHO-IIPABOBOIO CTaTyCy OCOOHU.

Cnix 3a3HaydTH, IO CIUIBHI MPABOBI IIHHOCTI — OJWH 13 YMHHUKIB
30JMKEHHST aKTOPIB MI>KHAPOAHOI apeHu Ta MOTJIMONIeHHS MK HUMH CIIBIIpAlli
B TOJIITUYHIN, SKOHOMIYHIN, COLIaNbHIA Ta KyJbTypHiH cdepax. [6, c. 44]
MiXHapOIHO-TIPABOBE BPETYJIIOBAHHS IIPAaBOBOIO CTaTyCy IHJMBIAA TaKOX
B1IOYBa€ThCSl B PE3yibTaTl 3Jaro/DKEHUX 1M Jep’KaB Ha OCHOBI 3arajlbHUX
MPaBOBUX LIIHHOCTEH.

3HayeHHs TPaBOBUX I[IHHOCTEW IIiJI 4Yac CHUIBHOTO BOJICBUSBIICHHS
nepkaB Juisi 00’€qHAHHS B IHTErpailiiiHe yTBOpeHHs, sSkuM € €C, BaxXkKo
nepeorinuTy. LlinHocti €C BuknageHi B ycraHoBuux akrax €C ta Xaptii €C
npo ocHoBHi Tipasa 2000 p.

VY loroBopi nipo €Bpomneiicbkuii Coro3 31 3MiHaMH, BHECEHUMH JI0 HbOT'O
JlicaboucekuMm moroBopom 2007 p., 3aKpIMJICHO MEpeiK MPaBOBUX ILIHHOCTEH,
Ha SIKUX IPYHTY€TbCSl JaHe yTBOpeHHs (cT. 2). Humu € moBara mo moachKoi
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riHOCTI, cBOOOda, JEMOKpATisi, PIBHICTh, BEPXOBEHCTBO IpaBa Ta MoBara Jo
npaB JIIOJWHM, BKJIIOYAIOYM MpaBa 0ci0, K1 HaJexaTh J0 MeHIuH. [Ipu npomy
3a3HaYa€ThCs, M0 MepesiueHi IMIHHOCTI € CIUIBHUMHU JUIs JiepxkaB-uieHiB €C. YV
HUX MaloTh TIaHYBaTH IUTIOpai3M, HEAMCKPUMIHAIlSA, TOJEPaHTHICTh,
CIpaBeIMBICTh, COJIIJAPHICTH Ta PIBHICTh MIXK JKIHKaMH 1 4oJIoBiKaMu [7].

BaxmuBicth mpaBoBux miHHOcTe €C miaATBEpIKyeThcs 1 B CT. 49
JloroBopy: 3asBKy Ha wieHCTBO B (CoOr031 MOXYTh IOAATH Ti €BPOMEHCHKI
JIepKaBH, AKI 3000B’A3YIOTbCS MIATPUMYBATH I[IHHOCTI IILOTO MI>XHApPOHOTO
yrpynoBanHsi. Takoxk 3rimHo 31 cr. 7 JoroBopy, €spomneiickka Pana
YIIOBHOBaX€HA TMPU3YNUHATH JesKi TmpaBa JepkaBu-wieHa €C y pasi
BCTAHOBJICHHS CEPHO3HHUX 1 MOCTIHHUX MOPYIICHB [IHHOCTEH opranizarii [7].

Takox Xaptis €C npo ocHoBHI mpaBa 2000 p. MICTUTHh CYKYNHICTh
npaBoBux IiHHOCTEH Coro3y. Sk 3a3HadeHo B JoOKyMeHTI, €C IrpyHTYeTbCA Ha
HETIOIILHUX YHIBEPCATBHUX IIHHOCTSX JIFOJCHKOI TIHOCTI, CBOOO 1, PIBHOCTI,
COJIIIaPHOCTI, JIeMOKpaTii Ta BepxoBeHcTBa mpasa [5]. CraBnsuu iHIWBITA B
IEHTP CBOE€T JisibHOCTI, €C 3aKpinmuB OCHOBHI IpaBa Ta CBOOOIU JIIOJIMHH, SIKI
MaroTh 3a0€3IeuyBaTUCs JeprKaBaMU-UJICHAMHU.

I3 mpuiinartsam Xaptii Coro3 3/1HCHUB MPOPUB HA HUIIXY 1O IHTErpailii
JepKaB-ujeH1B, Brepuie B ictopii €C moeaHaBIIM B OJHOMY JOKYMEHTI BCl
TPOMAJIITHCBKI, MOJITHUYHI, €KOHOMIYHI Ta COLIaJbHI IpaBa €BPONEUCHKUX
IPOMAaJISH 1 MEIIKaHIB 00’ exHanHs [3, c. 129-130].

IIpaBa Ta cBOOOMM OCOOU CTAHOBJISITH OCHOBY MIXKHApOJHO-TIPABOBOTO
CTaTyCy 1HJMBI1/Ia — CYKYITHOCTI IEBHUX €JIEMEHTIB, SIKI BU3HAYAIOTh CTAHOBUIIIE
JIOAWHU 32 MikHapomaHuMm mnpaBoMm [1, c. 38]. o ckmamy MixXHapOmHO-
MIPaBOBOTO CTaTyCcy 0coOM, KpiM TpaB Ta CBOOOJ, TAKOX BXOJISATH OOOB’S3KU
JIOWHM, 11 3aKOHHI 1HTEpEecH, IpaBOBa BiANMOBINAIBHICTh, MPABO3JATHICTh
Tomio. [IpaBoBi IIIHHOCTI € MepeayMOBOIO HaJlaHHA 1HJWBINY MOBHOTO OOCSTY
mpaB Ta CBOOOJ Ta JOJATKOBOIO CKJIAIOBOI0 MIKHAPOJHO-TIPABOBOTO CTATYCy
0coou.

3yMOBIIOIOYM ICHYBAHHSI OCHOBHHUX €JIEMEHTIB MIXKHAPOJIHO-TIPABOBOTO
cTaTycy ocoOu, TpaBOBI IIIHHOCTI BHUCTYNalOTh (PAKTOpPOM  €IHAHHSA
MIKHApOJIHUX aKTOPIB, IXHbOI 3TypPTOBAHOCTI Ta CaMOiIeHTU(IKaIIli.

Tak, mnpaBoBi 1iHHOCTI €C, 3a3HaueHl BWINE, CKIAJAIOTh YACTHUHY
MIKHApOJIHO-TIPABOBOr0 CTaTycy 1HAMBIAA B 1boMy 00 ’eaHaHHl. CaMe Ha HUX
0a3yeTbca mepenik (PyHIaMEHTaIbHUX €JIEMEHTIB MIXKHApPOIHO-TIPABOBOIO
craHoBuma ocoou B €C. YuaHuM 3akoHOmaBcTBOM (CoO103y Ha OCHOBI
YCTAaHOBYMX JIOTOBOPIB Ta IHILIUX YTOJ] 3aKPIILUTIOETHCA KOMIUIEKC MpaB, CBOOO/,
00OB’SI3KIB Ta BIAMOBITATBHOCTI €BPOMEHCHKUX TPOMAJSH, TPOMAJSH TPETIX
KpaiH, Ta 0ci0 6e3 rpomMaasHCTBa, SIKi 3HaX0AIThes Ha Tepurtopii €C [4, c. 3].

[ Hajmani HamoOBHEHHS MIDKHAPOIHO-TIPABOBOrO crarycy ocio B €C
OPOXOJUTh MUISIX PO3BUTKY Ta BJIOCKOHAJCHHS 3aBMASIKA  1CHYBaHHIO
3araJlbHONPUUHATUX MPABOBHUX LIHHOCTEH, sIK1 MOAUISIIOTHCS yciMa JepyKaBaMu-
yieHaMu yTBopeHHs. Posmupenns €C cnpuatuMe iHTerpaiii HOBUX YJICHIB y
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npaBoBuii npocTip Coro3y Ta MoJalIblIe JTOMOBHEHHS NEPEIIiKy MpaB Ta CBOOO
JIIOJIUHU, TApaHTIH IXHBOTO 3a0C3ICUCHHS.

[TimcymMoByrOUH BHIIICHABEICHE, HEOOXITHO HATOJOCHUTH, 1110 3aKPITICHHS
npaBoBuX IliHHOCTeH €C € 3ac000M BHpPaKEHHS CHUTHHOI TO3MINT JIepKaB-
YYaCHHIIb IMOAO HANpPSAMKY PO3BUTKY YTBOpPEHHS. IIpoJOBXKYHOUM IIIAX
3aKOHOJIABUOTO BPETYJIOBAHHS MIDKHAPOIHO-TIPABOBOTO CTaTyCcy oOCOOM B
Cor031, 4jeHd 00’e¢aHaHHS MAalOTh HAa METI BCEOIYHUM 3aXHCT KOKHOI'O, XTO
nepeOyBae IiJ] 1oro IOPUCAUKIETO.
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POJIb €l§POHEIZICI)KOFO COI03Y Y PE@OCOPMYBAHHI
E€BPOIIEUCBKOI CUCTEMMHU 3AXUCTY IIPAB JIIOJAUHHU

CroBneus Bacuab I'puroposuy,

KaHAuAAT (QUIONOTIYHUX HaAYK,

npodecop kadenpu myOaIIHO-TIPABOBUX TUCIIUILIIH
OnecbKOoro HalllOHAIBHOTO MOPCHKOTO YHIBEPCUTETY

JAy6enko Oabra QuekcanjapiBHa,
CTYZCHTKAa HaBYaJbHO-HAYKOBOTO T'YMaHITaPHOTO 1IHCTUTYTY
OpechKoro HallOHAIBHOTO MOPCHKOTO YHIBEPCUTETY

JleMmoxpaTisi, BEpXOBEHCTBO IpaBa, 1oBara J0 CBOOOJ Ta MpaB JIOJUHU €
ocHOBHUMHM mpuHITUIIaMu €Bporeiickkoro Corosy (€C). Yci kpainu-unenu €C
MaloTh JOTPUMYBATUCh IUX KPUTEPIiB, siki Oyno 3akpimieHo y 1993 por B
Komnenrareni (Komenrarencbkuii kputepiit) [1, c¢. 154]. Jlo Toro s, KIO40BI
INPUHIIMIHN I0J0 3aXUCTy MpaB JIIOAUHHU 3akpiiyieHo B cT. 6 JloroBopy mpo
€poneiicekuii Coro3 «3acaaanunmMu npuHnunamMu Coro3y € CHiIbHI MPUHIUANNA
BCIX JEprKaB-wieHIB - CBO0OJA, JEMOKpaTisi, IIaHyBaHHs MpaB JIOJUHU Ta
3acaHUYMUX CBOOOJ, BEPXOBEHCTBO NpaBa» [2]. Buxomsuu 3 TOro, mo 3aXucT
npaB JIIOJMHA € KIFOYOBUM acmlekToM s €C, BaXJIHBO TNpOAHATI3yBaTH Ta
BUJIUTUTH Micle Ta poJib €C y mpolieci CTaHOBJICHHS Ta peOpMyBaHHS CUCTEMU
3aXWCTY MPaB JIFOIUHU.

Crnin 3a3HA4YUTH, 1O CUCTEMa 3aXUCTy MpaB JIOJUHU B €BpOIl Mae JBa
OoCHOBHI ¢y0’exTu: Paga €Bponu ta €Bponeiickkuii Coro3. J{isUTbHICTD X IBOX
CyO0’€KTIB TIOJI0 CTBOPEHHS CHCTEMH 3aXMCTy TpaB JIIOJUHU HE € JIBOMa
KOMITIOHEHTAMH  €JIMHOT  €BPOMNEHCHKOI CHUCTEMHU. 3BUYANHO, HEOOX1THO
aKIICHTYBaTH yBary Ha TOMY, IIIO IIi JIBl IHCTUTYIIi aKTUBHO CITiBIPAIIOIOTH Ta
JIOTIOBHIOIOTH OJIHA OJIHY, MPOTE PO3TISAAATH iX B SKOCTI MIJICUCTEM OJIHIEI HE
nominbHo. €C, mepm 3a Bce, OylO CTBOPEHO B SIKOCTI E€KOHOMIYHOTO
CIIBTOBApUCTBA, B SKOMY TIMTaHHS 3axXUCTy TMpaB JIOJUHU HaOyBalu
aKTyaJIbHOCTI B MpOLECI MOro €BONIOLINHOIO po3BUTKY. B Toil wac sk Pana
€Bponu BiJ CBOrO CTBOPEHHs Oyja TMOKJIWKaHa YOCOOIIOBATH MEXaHI3MHU
3aXHCTY MpaB JIFOJIMHA B €BPOITi.

JIB1 03HaYeH1 BUIIlE OpraHizailii B MepeBakHii OLIBIIOCTI OOMIHIOBAIUCH
MEMOpPaHJIyMaMH Ta aKTUBHO CITIBIPAIOBAIN OJIHA 3 OJHOI0, MPOTE PEeaTbHUN
BIUTUB Ha peOopMyBaHHS CHUCTEMH 3aXHUCTy TpaB JOauHU, Ha aymKky O.B.
Kpecina, BimOyBcs B mporeci pedopmyBanHs Pagm €Bpormm ming ai€ro
tpancopMmariiinux mnpomecis €C, 1m0 Nnpu3Beo 10, MO-TIEpPIe, MOTTHOICHHS
(GYHKI[IOHYBaHHS CHCTEMM 3axHCTy MpaB JIIOJAUHM Ha YHIBEPCAIBHOMY Ta
perioHaJIbHOMY pIBHS, MO-ApyTre, BiAOYJIOCh yIOCKOHAJNEHHS IIi€l CUCTEMHU B
oMy [3, c. 138-145].

HeoOximHO akieHTyBaTH yBary, IO MPOIECH B3a€EMOBILIUBY HE MOKHA
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po3rsaaTy sIK JIiHIMHI Ta ogHOBeKTOpHI. [Ipuennanns €C no €Bporneichkoi
KoHBeH1ii mnpo mpaBa JIOAWHM TMEpeAyBajid TpUBaNlL JOCHIHKEHHS Ta
EKCIIEPTHU3H, SIKI MaJIM YHEMOKJIUMBUTHU MOSBY CYNEPEYHOCTEN M1 MPUHIUIIAMA
€C rta KonBenmii. 3pemroro, nume y 2010 poui me npueaHanHs HaOymno
IOPUIUYHOTO 3MICTY, MPOTE, 1€ MPHUEIHAHHS HE O3Haydae 3IUTTS cuctem, €C
MIPOJIOBXKYE 30epiraTu BiacHy cnernuiky Ta BiIacHy MpaBoBy cuctemy [4, c. 77-
78].

Ha croroaHimHii 7eHb MOKHA KOHCTaTyBaTH (DaKT, 10 Il [BA OpraHH 13
3axucty npaB Joauau (€C ta Paga €Bponu), akTHBHO CITIBIPAIIOIOTH B MEXax
pPI3HOMAHITHUX CHUIbHUX mporpam. CTBOpeHI Ta BIPOBAIKEHI CIHIIBHI
nporpamu €C Ta Pagun €Bponu € ocobnuBa dopma B3aemonii. Crnernudika
MoJiira€ B TOMY, IO CHUIBHI TPOrpaMH aBTOMAaTUYHO PO3MIUPIOIOTH
cy0’exTHICTh B3aemonii. L{g B3aemonis crae TpuctoponHsoro: €C, Paga €sponu
1 okpema (a0o nexinbpKka) AepkaBa-ydacHulls Paau €ponu.

Takox, B3aemoziss Mibk €C Ta Pamoto €Bpornu YiTKO MPOCTEKYETHCS Y
nismpHOCT1 Takux 1HcTuTylid gk Cyn €C Tta €Bpomeiicbkuil cyn 3 NpaB
JTOWHU. 3a3HauyeHl 1HCTUTYLII aKTUBHO BUKOPUCTOBYIOTH CY/OBI MPaKTHUKH
OJIHA-OJIHOI Ta TPELENEHTH B CBOIM JISJIBHOCTI, XO04Ya TOBOPUTH TIPO
TyOJIFOBaHHS AISUTBHOCTI IIMMU OpPTraHamMu 3apaHo, 00 MO JACSKUM MUTAHHSM,
30KpeMa JOBOJII CXOXKUMH, 111 ABI IHCTUTYI[ii MalOTh BIMIHHI ITPaBOB1 MO3UIIii, a
OTK€ 1 BUHOCSATHCS JOBOJII PI3H1 pillleHHS [5].

B3aemHuil BIMB opradizauiii Ha pe)OpMyBaHHSI CUCTEMH 3aXUCTY IpaB
JIOJTMHY MOKHA y3arajJbHUTH B TaKi KOHCTPYKTH:

e  besnocepeans ydactb €C B poOoumx opranax Pamu €Bpomu, siki
MaroTh 3B 130K 3 €BpONENCHKUM CyJOM 3 IpaB JOAUHU. 30Kkpema, ydacts €C
nepeadayeHa y piHaHCYBaHHI BIAMOBITHUX CTPYKTYP 3 HAOYTTSAM IpaBa rojocy.

e ApanTariisi cucteM €BpONENHCHKOro Cy1y 10 KIIOUOBUX MPUHITUIIIB Ta
ocobOnmuBocter (¢yHkiionyBanHs €C. g anmanraris nependayae CTBOPEHHS
CHOUIBHUX MEXaHI3MIB pO3IJISiy COpaB, B TUX BUMNAAKaX, KOJHU Yy SKOCTI
BiJIMIOB11aviB 3aimydeHi €C B 1ijioMy, oAHa, ado eKuibKa KpaiH-uneHiB €C.

e €C 3000B’s13yeThcsa AJoTpuMyBatuca €Bpornericbkoi KoHBeHIIli 3 npas
JIOJUHU 10 SKOro nmnpuenaHanach. JloTtpumanns monoxkenb KoHBeHIIl
BiJIOYBAETHCS 1] KOHTPOJIEM €BPONEHCHKOTO Cy1y 3 TIpaB JIOANHHU.

e BinOyBaetrscs iHTerpamiss €C a0 (yHmameHTambHOI €BpOINEHCHhKOI
CHCTEMH 3 TIPaB JIFOINHHU.

TakuM unHOM, B3a€EMOBIUIMB JBOX OCHOBHHMX OpTaHi3alliil, METOIO SKHX €
JISUTBHICTD IIOAO0 JOTPUMAHHS TpaB JIIOJUHU Ma€ PI3HOBEKTOPHUM XapakTep.
Takox, HeOOX1JTHO aKIIEHTYBAaTH yBary, IO IHCTUTYIi MalOTh BIUIMB OJHA Ha
OJIHY, @ HE OJHOCTOPOHHIN XapaKTep, SIK MOTJIO 37aBaTHCh.

[TinOuBaroun nigcyMku a"amizy poii €C y pedopMyBaHHI CUCTEMU MpPaB
JIOAVMHA MOKHA 3pOOMTH Taki BUCHOBKM: €C BHHUKA€ SIK CYyTO €KOHOMiYHA
Oprasizaifisi He CTaBWia Tmepel co00K METH BECTH AISUIBHICTH II0J0
JOTPUMAaHHs TpaB JIIOJIMHU, IPOTE 3 YACOM, BIAOYIUCH MOTYXHI TpaHchopmarii
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oprasizariii, K1 Mpu3BeIx 10 3MiH MOTJIS/IB KpaiH-y4acHUIlh Ha TpoOJieMy IpaB
moauHu. PedopmyBaHHS €BpONEUCHKOT CUCTEMHU MpaB JIIOJUHU BigOyBajocCh
nuisxoM npudHATTS  Hu3ku  KonBenmiid, JloroBopiB Ta Xaprtiid, sKi
0e3mocepeIHbO 3aTBEPIKYBAIM IOpuanyHuil 6aszuc gisuibHoCTI €C y 1t chepi.
B mexax ominku poni €C y pedopmyBaHHI CUCTEMU TpaB JIOAUHU HEOOX1THO
0COOJMBY yBary 3BEpHYTH caM€ Ha B3a€MO/III0 3 HAWCTapIIOI €BPOINEHCHKOIO
iHCcTHTYIEIO B 1iK cdepi — Pagoro €Bponu. JloUiabHO BIAMITUTH, HIO MICHS
nonyuenHs: €C no €Bporneticbkoi KonBeHiii mpo mpasa JIOAMHA B3a€EMUHU M1XK
JIBOMa 1HCTUTYIISIMA BUMIIJIM HAa HOBUH piBEHb, MOMDK peajizaiii CHiIbHUX
nporpam 30y/10BaHO CHCTEMY B3a€MOBITHOCHH 3a SIKOIO BiI0YBA€ThCS B3a€MHHUIA
BILUIMB Ta BUMOTH /10 iX pedopmyBaHHs. 3okpema, €C gomyudunack 10 poOOTH
€CIII sk B mpaBOBOMY TaK 1 €KOHOMIYHOMY AacIeKTax, IO Oe3rnepeyHo
MOJICPHI3YBaJIO Ta MOCUIWIO POOOTY 3 JOTPUMAHHS IPaB JIOJUHU. 3 OJHOTO
6oky €CILI mae pedopmyBaTi CBOIO MisUIBHICTH IS BIIIOBITHOCTI IPUHITUIIIB
€C, a 3 iHmoro €C mepedyBae mig koHTpojeM €CIIJI. Takum ymHOM, Ha
ChOTOHI MOXHa roBoputu, o €C Biairpae npoBigHy poib y pepopMyBaHHI
€BPOIEHUCHKOT CUCTEMHU TpaB JIOAWMHHU, SK IUITXOM MOJEpHi3allii BJIACHOTO
3aKOHOJIAaBCTBA y Il cdepl, Tak 1 aKTHUBHOK YYacTI0O Ta CIIBIpalen 3
MPOBITHUMHU OpraHizalisaMu 1€ cepu.
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ITPABO HA MICTO: MPIA YA PEAJIBHICTH MICHHEBOI'O
CAMOBPAAYBAHHSAA?

Typuenko Mapiss AHapiiBHA,
acmipaHTKa IOPUANYHOTO PaKyIbTeTy
XapKiBCHKOTO HAI[IOHAJIEHOTO
yHiBepcutety iMeHi B.H. Kapasina

binpiry wactuHy CBOE€T iCTOpIl JIFOJCTBO HE MEUIKAJIO y MICTa, aKTUBHA
ypOaHizariiss po3nouanacs Titbkun y XIX cr. I 3 TOro MOMEHTy KiJIbKICTh
MICHKOT'O HACEJICHHSI 30LIbIIMIIACA Y JIECSITKU pasiB, aje Yd HaJajlo 1€ HaM
OUIBIIIOTO CHEKTPY MPaB Ta MOKIUBOCTEN?

«IIpaBo Ha MiCTO» — II€ 17Iesl Ta racio, Kl Brepiie 0yJo 3arpornoHOBaHO
Amnpi JledeBpom y tioro kuusi « Le Droit a la villey 1968 poky. Aue i 3 TOro
yacy Hallll MicTa 3Ha4yHO 3MiHWIKcA. [lepea HaMu MOCTalOTh SIK cTapl IpooJIeMH,
Tak 1 HOBL. Tak, Micekuii mopsaok aeHHuil mia €C 30cepekKyeTbes Ha
npoOiemax, 3 IKUMHU CTUKAIOThCSl MiCTa: EKOHOMIYHUIN PO3BUTOK, JKUTIIO, CTaje
BUKOPUCTAHHS 3€MJII Ta MPUPOJOKOPUCTYBAJIbHI pIIIEHHS, KIIMaT, SKICTh
MOBITPS, 3aXUCT KYJIbTYpPHOI CHAIIIMHUA, MiChbKa MOOUIBHICTb, OIJHICTD,
uuppoBui nepexij, 6e3neka B rpoOMaICbKUX MiCTax TOILIO.

JlepxaBa, opraHu MICLIEBOTO CaMOBPSIYBaHHs, CYCHUIbCTBO 1 OKpemMa
ocoba — BCl, BOHM MOKJIMKaHI CTBOPUTU Cy4YacCHUM 1HHOBALIMHUI OpPOCTIp IS
KUTTS Ta PO3BUTKY. | MicTa cTaroTh ocepeaKoM Takoro mnpoctopy. [Ipu mpomy
TEPMIH «IHHOBAILIMHICTB» HE CJIiJ PO3MJISAaTH TUIBKU SIK TEXHOJIOTI3allll0 YU
udpoBi3aIliio MICEKOTO MPOCTOPY. [HHOBAII B JaHOMY BUIAIKY CTOCYIOTHCA
HE TUIBKM HOBOBEJICHb, aje W TMEPEOCMUCIICHHS BXKE ICHYIOUMX TIIO3MINN B
3aKOHOJABCTBI, BITUM3HSHUX Ta CBITOBUX IMIIXOMIB 10 PO30YIOBH MICHKOTO
IPOCTOpY.

Hesin [apBi posrisgae mpaBo Ha MICTO HE SIK 1HAMBIAYyajdbHE IPaBO
oco0Ou, a SIK KOJICKTUBHE IMPaBO CIIJIBHOTH, fKa MpokuBae B wmicti [1, c.1].
AnanTyro4u 1€ 10 YKpaiHCBKUX peasliil 1€ MpaBo TpOMaau, BIUIMBATH Ha
nporiecu ypOaHizaiii, ski BIIOyBalOTbCA B MiICTi. TOOTO CTBOpPIOBATH
KOJIEKTUBHE OayeHHsI PO3BUTKY MICTa, BpaxOBYIOUM IHTEPECU PI3HUX
colllayIbHUX Tpyn Ta iXx mnorpedbu. HaBepemo mnpocTtuil mnpukiang, cydacHe
3aKOHO/IaBCTBO BHUMAara€ CTBOPEHHS YMOB JIJIsl TIEPECYBaHHS MICTOM JIFOACH 13
IHBIITHICTIO. Y KOXXHOMY MICTI MU MOEMO MOOAYuTH MaHAycH, 1100 ocolOu
OoOMe3KeH1 B MepecyBaHHI CAMOCTIHHO MOTJIM MOTPANUTH JI0 JIKAPHI, alTeK! Yu
MarasuHy, aje BCl Il YCTAHOBU OTOYYIOTh BUCOKI OOpAIOpHU, HA SIKI HE MOXKIIUBO
3aixatu 6€3 CTOPOHHBOI JOTMOMOTH. 3 OAHIE] CTOPOHU MU OAYMMO BUKOHAHHS
BUMOT 3aKOHOJABCTBA INMOJO0 JOTPUMaHHS TMpaB IMUIOT Tpymu oOci0, ane
pPEANBHICTh MOBEPTAE O HEOOXIMHOCTI KOMIUIEKCHOTO BHUPIMICHHS MPOoOJeM.
Peanizytoun HOpMYy 3aKOHOJABCTBA, IIPABO3aCTOCOBHI OpPraHU  MaroOTh
BpPaxOBYBAaTH HE TIJILKHA caMy BUMOTY 3aKOHOJIABIIS, ajie M PO3TISIATH IPUIHHA
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1 HACJI KM 11 peasi3aliii, 1 BiJ{ Tak KOPETYBAaTH CBOIO JiSJIbHICTb.

Cnix 3a3HaUMTH, M0 1 MPU Po3poOIll 3aKOHOJABYMX AaKTIB, TaK 1 MpHU
MIPAaBO3aCTOCOBHIA  JISUIBHOCTI OpraHu JIep)KaBHOI BJagud 1 MICIIEBOTO
CaMOBPSITyBaHHS TTOBUHHI:

1) BpaxoBYBaTH peajibHy MOXIIUBICTh TPOMaJ] peali3yBaTH 3aKOHOIaBYC
MTOJIOKCHHS;

2) BpaxoOBYBaTH JOIUIBHICTh BIPOBA/PKEHHS IEBHUX 3MiH, MO0 HE
IPOBOAUTHU «pedhopMu 3apaau pehopmy;

3) BpaxoByBaTH pETiOHAIbHI OCOOJUBOCTI (KJIIMaT, CKJIa] HACEICHHS
TOIIO);

4) 3amy4aTH MICIIEBI aKTHUBHI CIHUIbHOTH (Oi3HEC, BOJIOHTEIB,
I'POMAJICHKI OpraHi3allii, 3aKJIaJd BUIIOI OCBITU TOIIO), SIKI € KOMIIETCHTHUMHU
10JI0 BUPIIICHHS IEBHOTO MUTaHHS YU MPOOJIEMU;

5) mmaHyBaTH JaJICKOOCSIKHY IMOJIITHKY, sIKa HaIllJICHa Ha KOMIUICKCHUI
X171 10 mpobiieM, siki TypOyroTh rpoMany;

6) BpaxOBYBaTH €BPOINEHCHLKUI Ta CBITOBHI JOCBIJ Y peaii3aliil mporpam
Ta I1HIIIATUB, NTPH IOMY MIJIAIITOBYIOYM iX TIiJ YKpPaiHCBKUM JOCBIJ,
MO>KJIMBOCTI T4 YMOBH.

«IIpaBo Ha MicTO» O€3mOcepeaHbO MOB’A3aHE 3 peali3alil0 MPUHIIMIIIB
nooporo BpsiayBaHHA. ['pomaasinaM mae OyTu 3a0e3leueHa MOKIUBICTh MATH
MpaBO TOJIOCY Yy MICHEBIA myOmiyHiA JisuibHOCTI. TiMbKM 3a HAsIBHOCTI
JEMOKPAaTUYHO OOpaHUX MPEICTABHUKIB, SIKI pO3yMil0 MOTpeOU, MpoliaemMu Ta
HapLKHI acleKTH OaueHHsI MOJaJbUIOr0 PO3BUTKY TpOMaaM BiJ ii JKUTEINIB,
MOKYTb 3a0€3MEUYUTH iX peanizalito.

3 UM T1OB’sS3aHUM 3BOPOTHINM 3B’S30K JKUTENIB MicTa Ta HOro
npencraBHuKiB. OO’€KTUBHO BCl1 pIIIEHHS OpPraHiB JIepKaBHOI BiIaaAd Ta
MICIIEBOTO CaMOBPSITyBaHHSI HE MOXYTh 3aJ0OBUIBHUTH BCl MPAarHEHHS KUTEIB,
aJie MOCTIMHUN 3B’S30K MK OpraHaMd Ta MEPECIYHUMHU KUTEISIMU Mae OyTu
HasBHUM. lle y CBOIO uepry miBHIIUTH PE3yJbTaTUBHICTh MIiSIILHOCTI,
OCKIJIbKA BpaxyBaHHS JYMOK >KUTEJIB HaJla€ MOKJIMBICTh BUPIIIUTH aKTyalbHI
JUIS TPOMaIM MMUTAHHS HAHOUIBIN sKiCHUM criocoooM. Micto I'eHT y benbrii €
OJIHMM 13 JIiZIEpiB TAKOT0 3aJy4eHHs MicTsH, nporpama "[lnanyBanHs Ha Micii"
nepeadoavae MpoBeICHHSI 00TOBOPEHb Ta KOHCYJIbTAIlIN 3 MICIIEBUMH T'POMaJIaMU
II0/I0 PO3BUTKY KOHKPETHUX TEPUTOPIiH Ta MpoekTiB[6].

Taky mMONMITUKY AISJIBHOCTI  MOXKHA — 3a0€3MEYUTH  TUIBKA — TPH
KOMIIETEHTHOCTI, €TUYHOCTI Ta BIJKPUTOCTI TMOCAJOBUX Ta CIY>KOOBUX 0Ci0O
OpraHiB BJIaJu Ta MICLEBOr0 camoBpsiayBaHHs. CHIIbHOTa Ma€ JOBIPATH
opraHam 1 ciry’)k00BUM 0cobam, 1110 ii mpomno3uilii, 3ayBakKeHHSI Ta peKOMEH a1l
OyayTh MOYYTiI Ta OMpaiboBaHi. ['pOMagsHN peani3ylouu «IpaBO Ha MICTO»
CTalOTh MapTHEPAMU OPTaHIB BJIAJIU, CIIUIBHUMH JiSIMA CTBOPIOIOYU OC3TMCUHMUIA,
IHKJIFO3UBHUM Ta 1HHOBAIIMHUN TMPOCTIp oOpraHizamii MicTa, NPUAHATTS
MICIIEBUX pIlIeHb, PO3BUTKY Oi3HECYy, KyJabTypu Ta OcBITH. [Ipukinagom Takoi
cmiBmparii € OymIBHUIITBO TPOMAJCHKOTO 3akiamy B MicTi Manpua, 1o
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nepeTBopuiio paiton La Latina Ha Miciie s 3ycTpidel, irop 1 CHUJIKyBaHHS 3
CHIBIPOMAJISHAMM PI3HOTO BIKY Ta MOXO/KeHHS. [IpoekT crtaB pesynbraToMm
HOBOiI MOJIEJI1 CIIBIIpalll MiX ypsSJ0oM Ta paioHOM, e TpoMaaa Oysa 3airydeHa
0 TeperlaHyBaHHsA, OyMIBHUITBA Ta YIOPaBIiHHA O00’€KTOM TpoMaad Ha
BUIBHHUX 3eMIIsX [5, ¢. 9].

[Ile omHMM acmeKTOM € CcTpaTeriyHa OpIEHTOBaHICTh Ta CTaJHi
(mocTynanpHUI) PO3BUTOK. kUM MH Xo4uemo Oaunmtu micto yepe3 5, 10 uum 15
pokiB? 3BICHO, MU HE MOXKEMO Mepea0auuTy yCi BUKIUKUA Ta MOXKIUBOCTI, SIKi
OyAyTh MOCTaBaTH MEpe] CIUIBHOTOIO MPOTITOM 3HAYHOTO Mepiony dacy. Aue
IpU OMY MU MOXXEMO POOWTH TEBHI MPOTHO3U IOAO MOXIJIMBHX 3arpo3 Ha
OCHOBI CYyYacHHMX JaHMUX, 1 TpaHCc(popMyBaTH MICBKY MOJITUKY. BpaxoByrouu
3MIHM KJIIMary Ta MOKJIMBICTh MIATOIUIEHHS Teputopiii micta Komenrarexn
([Janist) Oysio CTBOpPEHO MEPIINil KIIMaTUYHO CcTiikuid paiton Hiorasa (Nyhavn),
npoekT orpumaB Ha3By "Kmimatmunwit kBaptan" (Climate Quarter). Bbymno
MOKPAIIeHO KaHAN3allliHy Ta JPEHaXXHY CHCTEMH, CTBOPEHO CHCTEMH
BOJIOBIIBEZICHHS, OyJIM BCTAHOBJICHI CHEIllajbHI JIEPEB'sSHI Balld, SIKI MOXYTb
MiJHIMATUCS JJI 3aXUCTy BIJ IMABHUINEHHS piBHA Boau. Micto Komenraren
TICHO CITIBIPAIIOBAJIO 3 KOIMEHrareHChKo kKomyHanbHOIO kommaHiero HOFOR
ta ExonoriyunuMm neHtpoMm Isterbro mig wac po3poOku, peanizaiii Ta
oOCIIyrOBYBaHHSI ~ IPOEKTIB  ajanTauii g0  kiaiMary. Takoxk Ha  0asi
KomneHrareHcbKOro  yHIBEPCUTETY CTBOPEHAa OCBITHA Iporpama MIChKOi
naHamadTHOI 1HXKEHepii 33y MIATOTOBKU KaJpiB Ul peatizallii MmoJaabIInx
pPO3paxyHKy, MPOEKTYBaHHs, peami3aiii Ta MIIATPUMKH TaKuX ManOyTHIX
alanTOBaHUX JI0 KJIiMaTy paiioHiB [4].

He MeHm BaXJIMBUM € 3alydyeHHs] €THIYHUX, PENITHHUX Ta 1HIIUX
MEHIIMX JO IHTerpamii y MiICIIeBe cepeloBHINe, 3a0e3lMeueHHs  iX
MPEACTaBHUIITBA Ta AKTHUBHOI POJII y KUTTI TpoMaad. MEHIIMHH YacTo
BUKJIFOYEHI 13 CYCHUIBHOTO JKUTTS 4Yepe3 BIJCYTHICTh MPEICTAaBHUIITBA,
HEMOXKJIUBICTh OpaTH ydacTh y MICIIEBUX BHUOOpax, CKJIaJHI YMOBH KHUTTS,
MOBHUU 0ap’ep, HEMOPO3YMIHHS KYJIbTYp TOIIO, TAKUM YMHOM BUKIIIOUEHI 1 1X
MOXJIMBOCTI BIUIMBAaTH Ha JOJIIO TpoManau. [l momosiaHHS pi3HOMaHITHUX
Oap’epiB O6arato MICT Ta CHOUIBHOT peani3yloTh MpoekT "[HTepKyabTypHU can
(Interfaith Garden)[2][3]. Taki mpocTopu AJisi CHUIBLHOI Tpalli, BiAMMOYUHKY Ta
peanizalii peqiridHux noTped MENIKaHIIB MICT BIIITPalOTh 3HAYHY 1HTErPYIOUy
GbyHKII10, HATAI0YU MOXJIMBICTh MEHIIIMHAM peajizyBaTH «IIPaBo Ha MICTO».

OTxe, «IpaBoO HA MICTO» HE MOXKJIMBO peajlizyBaTu 0e3 y4acTl CIUIIbHOTH.
Bono mnepenbauae akTWBHE 3alydeHHS SK OpraHiB JEp)KaBHOTO BIAAW Ta
MICIIEBOTO CaMOBpPSIyBaHHS, TaK 1 KOXXHOTO MemkaHisg Micta. «lIpaBo Ha
MiCTO» 3a0e3mnedye 1HHOBAIIWHUN, BIIKPUTUN TIPOCTIP I peaizallii 6aratbox
iHIMX mpas oci6. [{e mpaBo TicHO MOB’s3aHe 3 3a0€3MEUYCHHIM MTOTPEO JIFOIUHA
PI3HOMaHITHOTO XapakTepy (€KOHOMIYHHMX, COIllaIbHUX Ta KYJIbTYpHHUX), 1

KOKHOMY Ta KOXHI1i cepeoBHUIII.
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CEKIIIA 1
HPUHIMIT JOTPUMAHHA ITPAB JIFOJIMHH AK BA3OBA

HIHHICTDb €C

NTEMOKPATISI YYACTI B IPABOBI CUCTEMI
€BPOIIEMCBHKOI'O COIO3Y

I'ankyk OJiekciit AnapiiioBuy,
acHipaHT IOPUAUYHOTO (PaKyIbTETY
XapKiBChKOI'0 HAIIOHAJIBHOTO
yHiBepcuteTy iMeHi B.H. Kapaszina

JleMokparisi ydacTi ChOTOJHI € OJHHMM 13 KJIIOYOBHX 3acajl IPaBOBOI
cuctemu €pponeiickkoro Coro3y. Bona nepeadavae akTUBHY y4acTb IPOMAJISH
y TMPUUHATTI pillleHb Ta (HOpMYyBaHHI MOJITUKA HA PI3HUX PIBHSAX YpSTyBaHHS
€poneiicekoro Coro3y (Hagam — ta/ado €C) Ta BigoOpaxkae 3arajibHy i1€ro
TOTO, IO CYCIJIBCTBO MA€ MpaBO OpaTH y4yacTh Y BU3HAYEHHI CBO€ET MOJMITUYHOI
Ta mpaBoBoi AiMcHOCTl. 3 mporo miaxony I.I. 3a0opkuibkuil MO3ULIOHYE SK
IHCTpYMEHT napTucunaTtuBHOl nemokpatrii  European Citizen Initiative
(EBpornelicbky TpoMaJsHChKY iHimiatuBy) [1, c.32]. Ilopyu 3 1um, TOCUTH
CYNEepEeWIMBUMHU € TBEPIKEHHS II0J0 HAsBHOCTI JIEMOKpATii y4yacTli Ha PiBHI
€porneiicekoro Coro3sy.

3 mo3uuii 3arajgbHOI TEopii MpaBa, AEMOKpaTisd ydacTi (mapTUCHUIIATHUBHA
JIEMOKpaTisi) mepemdadae ydacTb TpPOMaJsiH B  YIOPAaBIIHHI  CIIpaBaMH
TEPUTOPIATBLHOT TPOMAaMU K HANMMEHIIOI CTPYKTYPHOI YaCTUHU MICIIEBOTO
CaMOBpsIyBaHHS, IO OOYMOBIIIOE BIJHECEHHsS JO0 i1 (opM MiCIEeBHUX
pedepeHyMiB, 3araabHUX 300piB TPOMAJSH 3a MICIIEM iXHBOTO IPOKMBAHHS,
MICIICBUX 1HIIIATUB, TPOMAJICBKUX CilyXaHb Tomio [2, c. 11]. CoineHUM s
nepeniueHux GopM ydacTi TpOMaJisiH € iX 371HCHEHHS Ha MICIIEBOMY PiBHI, IO
XapakTepu3ye He Julie crenudiky Ta OpraHizaiiio iX MpoBeAcHHS (B Mexax
Jep’KaBu), a W BIAMIHHICTH BiJ (GopM MpsAMOI AEMOKpaTii, [0 HOCATbH
3araJlbHOHAIIOHAJFHUI pPiBeHb. 3 OISy HAa BUKJIAJACHE, MU TPUTPUMYEMOCS
JTYMKH, 1110 HE 30BCIM KOPEKTHO BECTU MOBY PO HASABHICMb OeMoKpamii yuacmi
came Ha pieHi €gponeticbkoeo Cow3y AK HAOEPHCABHO20 00 EOHAHHSL.
JleMoxkpaTisi yyacTi Ma€ MicClle Ha JOKJIbHOMY PIBHI B MEXax JepKaB-uJICHIB
€C, xoua 6e33anepeyHuM € Te, o 3acaau il (GYHKIIIOHYBAaHHS BU3HAYEHI TAKOXK
npaBoM €Bponeiicbkoro Corosy.

[Ipu npOMy JOIITBHO 3BEPHYTH yBary, mo crenudika HopMm mnpasa €C,
30Kpema wooo oemokpamii yuacmi, 0OyMOBJIEHa HOT0O MPaBOBOI CUCTEMOIO,
AKa XapaKTepU3yeThCs MPUMATOM (BEPXOBEHCTBOM) IpaBa €BpOINEHCHKOrO
Coro3y HaJ 3aKOHOJIaBCTBOM HOTro0 jAep:kaB-ujieHiB. ToOTO y pa3i, KOJIH HOPMH
HAI[IOHATBLHOTO 3aKOHOJIABCTBA JEp’KaBH HE BIAMOBIMatOTH HOpMaM mpaBa €C,
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HaIllOHAJBHI CyAM JEp’KaB-uJieHIB MAaloTh 3aCTOCOBYBaTH caMe IIPaBo
€poneiicekoro Corosy [3]. BpaxoByroun eBponeiicbKy 1HTErpallito YKpainu Ta
BepXxoBeHCTBO mpaBa €C, BKa3zaHe Ja€ IMIJICTaBU JOCIIIUTH 3aKPIIUICHHS
JIEMOKpATii y4acTi y KOHTEKCTI 3aXHCTy IpaBa OCOOM Ha y4yacThb Ha piBHI
3aKoHOJaBcTBa €Bponeiicbkoro Coro3y.

SIk BXKe 3BepTayocs yBary, mpaBo OCOOM Ha y4acTh y CIIpaBaxX MiCIEBOTO
CaMOBPSIyBaHHS Ta Ha MOr0 3aXHCT TApaHTYETHCS, SIK TIPABO TMEPIIOTO
nokoninHsA. Ilpm 1bOMy, B JaHOMY KOHTEKCTI HE 30BCIM JOPEYHO
OTOTOKHIOBATH  TIOHATTS  «3aXUCT» Ta  «OXOPOHa». 3 TO3MIIii
BHYTPIITHHOHAIIOHATFHOTO TIyMA4YeHHS «OXOPOHA» O3HAYa€ BCTAHOBIICHHS
MIPABOBOr0 PEXUMY 3aKOHHOCTI, 3a AKOTO 1) BCl mpaBa, CBOOOJU Ta 3aKOHHI
IHTEpeCH MIJIATal0Th OXOPOHI 31 CTOPOHHU JepKaBH, IO BiAMOBiAae abd3airy 2
crarti 3 KoHctutynii YkpaiHu «yTBepKEHHsS 1 3a0e3reueHHs mpaB 1 cBO0O.
JIOJJMHU BHUCTYIAIOTh B POJII TOJOBHOTO OOOB'SI3KY nepxkaBu» [4] Ta 2)
JIEP’)KaBOI0 BCTAHOBJIIOETHCA CHCTEMa 3axojliB, IO 3a0e3medyloTh IpaBa,
CBOOOJM Ta 3aKOHHI 1HTEpPECH 0coOH, TOOTO Jep:kaBa € 3aiHTEPECOBAHOI Y
3a0€3MeUYeHH] HOPMaJIbHOTO (DYHKIIOHYBAaHHA TIpaB, CBOOOJ Ta 3aKOHHUX
iHTepeciB oci6 [5] Tomo. HaTomicTh «3aXHUCT» BXHBAETHCS y KOHTEKCTI
NOPYIIEHUX, HEBU3HAHUX a00 OCIOPIOBAHMX ITpaB, CBOOO a00 1IHTEPECIB OCI0.

VY 3aragpbHOMY BUIJISII OXOPOHA Ta 3aXHCT MpaB JIIOJWHU, 30KpeMa MpaBa
HAa ydJacTh mepeabayeHa OaraTbMa HOPMATHBHO-TIPABOBHUMH  aKTaMU
MIKHApOJIHOTO 3HAYEHHS, Cepell IKMX OCOOJIMBE MICLE 3aiiMae MPaBOTBOPYICTh
Pangu €Bponu ta OOH (MixHapoIHUl NAKT MPO TPOMAISIHCHKI Ta MOJITHYHI
npaBa, €Bpomnelcbka XapTisi MICIIEBOTO caMoBpsiayBaHHsA, JlogaTkoBuii
MPOTOKON 70 €BPOIENWCHhKOI XapTii MICIIEBOTO CaMOBPSAIYyBaHHS TIPO TIPABO
ydacTi y chpaBax MicieBoro oprany Biaau tomio). Illo x crocyerbes
€poneiicekoro Coro3y, TO Hacammepea OXOpPOHY Ta 3aXUCT IpaBa ocoOU Ha
ydacth Oyio mepenbadeHo binmoro kauroro €pomneiickkoi komicii 2001 poxy
(European governance: a White Paper), BiANOBiAHO 10 SKOi 3BepTajiacs yBara
IIOJI0  3axuCcTy  mpaB, HamaHux  JloroBopom  Ta  €BpPOIEUCHKUM
3aK0HOJaBCTBOM [6]. 3rigHo 3 JloroBopom mpo €C, KOXKEH TpOMAJSIHUH Ma€
npaBo OpaTu ywacTh Yy JeMoKpaTuyHoMmy KUTTI Coro3y, a pillleHHS
NPUHUMAIOTBCSI IKOMOTA BIAKpUTIIIE Ta Onuxkde 10 rpomaasH (ctarts 10); y
CBOIX BiAHOCHHAX 31 cBiToM CO103 MIATPUMYE Ta MOUIMPIOE CBOi LIIHHOCTI Ta
1HTEpEeCH, CIIPUsI€ 3aXUCTY MPaB CBOiX rpomaisH (crarta 3) [7].

[Ipuitnsarrts €sponelickkum Coro3oMm  XapTii OCHOBHUX IpaB CTajo
cripo0o0 TepeoCMUCTICHHS Ta yHi(iKallli MOJ0KEeHb PO MpaBa JIOJIUHM, 110
ICHYIOTh Ta TapaHTytoThcs B Mexkax €C. Tak, BiamoBinHo 10 po3ainy 5 «IIpaBa
rpOMaJIsiHY», MepeadavyacTbesi MpaBo TPOMAJISH: a) MPaBO TOJOCYBAaTU Ta OyTH
KaHJIUJIATOM Ha MICIIEBUX BUOOpax (KOXKEH rpoMaisiHUH €Bporneichbkoro Corw3y
Ma€ TMpaBO TroJIOCY Ta OaJOTyBaHHS HA MYHIIIMNAIBHUX BUOOpax y JepiKaBi-
4JIeH], JIe BiH 4 BOoHA mpokuBae) (ctarts 40); 0) mpaBo Ha SKICHE yNPaBIIiHHS B
Mmexax iHecTuTylid €C, mo o3Havae (a) mpaBo Ha ayII€HIIO Mepel NPUIHATTIM
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OyIb-IKUX 1HIWBIAyaJbHUX 3aX0/I1B, IKI MOXKYTh BINIMHYTH Ha 0co0y; (b) nmpaBo
Ha JIOCTYII IO CBOiX OCOOMCTUX (aiiiIiB 3 JOTPUMaHHSAM KOH(QIIEHIIMHOCTI Ta
npodeciitHoi TaemHHI; (C) OOOB'SI30K IHCTUTYIIH OOIPYHTOBYBAaTH CBOi
pimeHHs (ctaTTs 41); B) mpaBo JIOCTyMNy /10 JOKYMEHTIB (cTaTTs 42) [8].

Sxmo oxopoHa mpaBa 0coOM Ha y4acTh y CIpaBaX MYHIIUNATITETY Y
KOHTEKCTI JIEMOKpaTii y4acTi Ha piBHI 3aKoHOAaBcTBa €Bporneiickkoro Coro3y
3a0€3MeuyEeThCS MUISIXOM HOT0 HOPMATHUBHOTO 3aKPITICHHS (K OyJI0 OKpEecIeHO
BHUIIIE), TO JIJISl 3aXKMCTY JAHOTO MpaBa 0COOHM y pa3i MOro MopyIieHHsT Mae OyTH
chopMOBaHMI UITKMH TNPaBOBUM MeXaHI3M, SKHA XapakTepu3yBaBcsi O
BUKOPUCTAHHAM O0CO00I0 3aco0y TMpaBOBOTO 3axXUCTy — 3BEPHEHHS [0
BIIMOBIAHUX 1HCTUTYIIA (yCTaHOB), Ta HAsSBHOCTI TakKUX IHCTUTYIIH. 3a
nepekoHanHsM T.M. IligmyOHOi, 3aco0M 3axuCTy € I1HCTPYMEHTaMH, IIO
3aCTOCOBYIOThCS il  3a0€3MEUYEHHs] MPABOBOTO 3aXHCTy Ta BiJHOBJICHHS
MOpYIIEHUX TpaB ocoOu. [Iporiec 3acTocyBaHHS TaKKUX 3acO0IB SABIISE COOOIO ii,
3a IOOMOTOI0 SIKMX 3aIliKaBJIeHI 0COOU BUMAararoTh 3aXUCTy CBOTO TOPYIIEHOTO
mpaBa — BiJ] 3yIMHEHHsI TOPYIIEHHS MpaBa 0 KOMIIEHCallii BTpaT, 1[0 BUHUKIIA
B pe3yJbTaTi nopyueHus [9, c. 59].

Opni€ero 13 MpaBO3axUCHUX I1HCTUTYIIM, IO TmepeadadeHa 30Kpema
Xaprieto ocHOBHUX MpaB €C MNO3UIIIOHYETHhCS €BpPONEUCHKUM OMOYICMEH.
3ritHo  ctarti 43 03HAYEHOTo JIOKYMEHTa, OyIb-SKHMil TpOMaasHUH
€pponeiicbkkoro Coro3y Ta Oynb-ska (pi3M4Ha YU IOpUAMYHA 0coba, W10
NpoXXrBae abo Mae 3apeecTpoBaHui odic y JepxaBi-ujieHi, Mae MpPaBo
3BepTaTHUCs A0 cipaB €BpoONenchbKoro oMOyJCMEHa 3 MUTaHb HEMPABOMIPHOIO
YIOPABIIHHS Y JISJILHOCTI YCTaHOB, OpraHiB, 0(iCIB UM areHTCTB €BpONEHCHKOro
Corozy, 3a BuHATKOM Cyny €Bponeiicbkoro Coro3y, SKMH BHUKOHYE CBOIO
cynoBy poisib [8]. IIpore He MOKHA CTBEPIXXYBaTH, 10 EBPONECHCHKUN
OMOYJICMEH € TIIOBHOIIIHHOIO IIPaBO3aXHCHOK 1HCTUTYIII€I0, SKa 3I1MCHIOE
KOHTpPOJIb 32 JIOJCP)KAaHHSAM TIpaB 1 CBOOOJ JIFOJIUMHU 1 TPOMAJITHUHA Ta 3aXUCT
npaB B Mexax jaepxaB-wieHiB €C (ax nanpuxnad ombyocmen ¢ Yipaini [10]).
Amnanizytoun Pimennst €Bponeiicskoro [lapnamenty «IIpo npaBuia ta 3aranbHi
YMOBU pEryJIFOBaHHS BHUKOHAHHS OOOB'S3KIB OMOyjJCMaHa», J0 OOOB’S3KIB
€Bporeicbkoro omMOyJICMEHa BiJHECEHO BUSBIICHHS Ta PO3IJIA] BHUIIAJIKIB
HEHAJE)KHOrO YINpaBliHHA (CKapr) B MAISUIBHOCTI 1HCTUTYLIM Ta OpraHis
CniBroBapucTtBa, 3a BuHATKOM Cyay €C, 1 HaganHs pekomenpgamid. I[lopyd 3
UM POOUTHCS BKA31BKa, IO YKOJHI Jii Oy/Ib-SKOTO 1HIIIOIO OpraHy 4Yu O0COOH HE
MOXKYTb OyTH nipeamMeToM ckapru [11].

Bkazane crocyetbcs Takoxk 1 Cyny €Bpomeiicbkoro Corosy, sK
mpaBo3axucHOi 1HcTUTyMil. BignmosimHo nmo crarri 263  JloroBopy 1po
¢ynkmionyBanus €C, Cya €ponericbkoro Coro3y mneperisjgae nmpaBoMIpHICTb
3aKOHOJIaBUMX aKTiB, akTiB Paaum, Kowmicii Ta €BpomeiichKoro ImeHTpajIbHOTO
0aHKy, a TakoX akTiB €Bpomneiickkoro [lapmamenTy, 1Mo MarOTh Ha METI TPABOBI
HACMIIKU JUIsl TpeTiX cTopiH. bynp-ska ¢isuyna abo ropuauuHa ocoba
BIJIMOBITHO 70 BUMOT, BCTAHOBJIEHUX JAaHUM IIOJIOKEHHSM, MOXXE TOPYIIUTH
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MIPOBAJKEHHS MPOTH PIIICHHS, aIpeCOBAHOrO Il 0c001, a00 MPOTH PIIIEHHS,
IO CTOCYEThC 1X Oe3nocepeinbo Ta ocoducto [7]. Todto, Cya €Bponeiicbkoro
Coro3y Mae KOMMETEHIIIIO MeperyisaaTi MpaBOMIpHICTh 3aKOHOJJaBYUX aAKTIB Ta
pillIeHb, K1 MOXXYTh MAaTH BaXKJIMBE 3HAYCHHS JUIA IpaB 1 cBOOOa OcCi0, aie a
Mexax AisuibHOCTI iHCTUTYLIH €C. BukiiageHe HalToBXye Ha TyMKY, 1110 Y pasi
MOpYIIEHHSI MpaBa O0COOM Ha y4yacTh y CIpaBaxX MYHIIUIANITETy B JeprKaBi-
yineni €C, 3BepHEHHS 0 €BPOIEHCHKOT0 oMOyIcMena i3 ckaproto un 10 Cymy
€Bponeiickkoro Cor03y € HEMOXJIMBUAM, OCKUIBKM JaHi IHCTUTYIIi He
YIOBHOBA)XCHI Ha PO3IJISIT TAHUX ITUTAHb.

Ha mamry mymKy, /U1t BUpIIIEHHST PABOBOI MPOOJIEMH MO0 MEXaHI3MY
3aXMCTy IpaBa 0COOM HA y4acTh Y KOHTEKCTI AEMOKPATIii y4acTi Ha JIOKAJIbHOMY
piBHI B Mekax JiepxkaB-uieHiB €C He0OX1THO 3BEPHYTHUCS 10 YACTUHU 2 CTaTTI
6 Horosopy npo €Bpornericbkuii Coro3. [laHa cTaTTs mporoJonrye NpueIHaHHS
Coro3y no €spomeiicbkoi KoHBeHIIT Mpo 3axucT TpaB JIOJUHU 1
OCHOBOIIOJIOKHHUX ¢B0OO [7].

Bxkazane takox migkpimioerbest [porokonom Ne 8 «CtocoBHO YacTuHU 2
crarti 6 J[loroBopy mpo €Bponeiickkuii Coro3 100 MNpUEAHAHHS 0
€Bponeiicbkoi KoHBeHIIi Mpo 3axUCT MpaB JIIOAMHU 1 OCHOBOIIOJOXKHHUX
cB0OOJ» BHU3HaueHo, 1o mnpueaHanHs Coro3y A0 €Bponericbkoi KonBeHIi
3a0e3neuye 30epexeHHs ocobOmuBocTedl Coro3zy Ta mpaBa Coro3y, 30Kpema
I[0/1I0: a) CHEIladbHUX TOJIOKEHb WI0J0 MOXJMBOI YyyacTi Cowsy 'y
KOHTPOJILHUX opraHax €Bponelcbkoi KoHBeHIlil; b) MexaHi3aMiB, HEOOX1THUX
JUIsl 3a0€3MEeUEeHHST TOro, 1100 MO30BU JIepXkaB, 110 HE € YJIeHaMH, Ta OCOOMCTI
3as1BU TIPABWJIBHO aJpecyBalucs Aep:kaBaM-uieHaM Ta/a0o Coro3y 3a1exHO Bij
KoHKpeTHOro Bumnaaky [12]. 3rigHo [lexmaparii moao yacTuHU 2 cTarti 6
HoroBopy mnpo €Bponelicbkuii Cor03 BU3HAYEHO, 110 MUTAHHSA MNPUETHAHHS
Coro3y nmo €sponeiicbkoi KonBeHIli mnpo 3axucT TpaB JIOJUHUA Ta
OCHOBOIIOJIO)KHUX CBOOOJ TOBHHHE OYTH BHpIIIEHE TaKUM YHUHOM, 100
30epertu ocobmuBocTi mpaBa Coro3y. [lopyd 3 1uM Mae iCHyBaTH TOCTIMHMIA
mianor mix Cyagom €Bpormeiicbkoro Coro3y ta €Bporerickkum CynoMm 3 mpas
JIOIMHYM; TAaKWKW Jiajgor Moke OyTu mocwieHuid micias Berynmy Corody 10
Konsenmii [13].

Buknagene cBiguMTh, MO0 3aXHCT TpaBa OCOOM, sIKA € TPOMAITHUHOM
nepxkaBu-uieHa €Bpomneiickkoro Coro3y MOXE TakKoX 3A1HMCHIOBATHCS
€pponeiickkum  CyaoM 3 mpaB JIIOJAUHHU, SK TPABO3aXMCHOI 1HCTUTYI]
€BPOITCHCHKOT CHCTEMH 3aXUCTy TIpaB JItoAUHHA. KOHBEHIIIE€I0 PO 3aXUCT IpaB
JIOJMHU 1 OCHOBOIMOJIOKHHUX CBOOOJ MpaBO 0OCOOM Ha y4acThb Yy CIpaBax
MICIIEBOTO CaMOBPSyBaHHS Ta MOTO 3aXMCT O€3MOCepelHb0 HE TepeadadeHo,
nopy4 3 IIUM HOro 3MICT pPO3KpUBAEThCs depe3 3mict crtared 10 (Coboma
BupaxeHHs nmorysaiB), 11 (CBoboaa 3i6pans Ta 00'eqnanus) ta 14 (3abopona
nvuckpumiHaiii). Tak, Hanmpukiaaa, oOMEeXKEHHs OpraHaMyd BUKOHABYOI BIagu abo
OpraHaMy MiCIIEBOIO CAMOBPSAYBaHHS MpaBa 0cOoOU SK WIEHA TEPUTOPIabHOI
rpoMajgyd Ha y4acTh y BHUPINICHHI MUTaHb MICIIEBOTO 3HAYCHHS 3a MEBHUMHU
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O3HAKaMH 4JieHCTBa OynyTh cynepeuntu ctaTTi 14 KonBeHiii. JlaHe moiaokeHHs
HE CTOCYeThCs nepeadaueHoi €pponeiickkoro KoHBeHII1€:0 MOXKIMBOCTI HA P1BHI
HaI[lOHAJIBHOTO 3aKOHOJABCTBA BCTAHOBIIIOBATH 3aKOHHI OOMEXEHHS 1070
BUKOPHUCTaHHS (I3UYHUMU 0cO0aMU TMEBHUX 1HCTPYMEHTIB JeMOKpaTii (a cT. 8
3akony VYkpainu «[Ipo MicueBe caMoBpsiyBaHHS B YKpaiHi» mnependavae
MOKJIMBICT YYacTi y 3arajJbHUX 300pax JHIle TPOMaJsHaM 3a MICIIEM iIXHBOTO
npo>kuBaHHs) [14].

[TlincymoBytoun BukiangeHe, €spomneiicbkum Coro3oM Hapa3l He
nepeadaveHo CrerialbHOl IHCTHTYII UM MEXaHI3My ISl 3aXUCTY MpaBa 0coou
Ha y4acTh Yy KOHTEKCTI JEMOKpaTii ydacTi y BHUMAAKy HOro OOMEXeHHS,
HEBHU3HAHHS YU HEJOTPUMAaHHS 31 CTOpoHU JiepxkaBu-wieHa €C. [lopyu 3 num, y
BUIIAJIKy TIOPYIICHHS MpaBa 0COOM Ha ydyacThb Ha JIOKAJIbHOMY PIBHI B MEXKax
nepxasu-unieHa €C, ocoba Moxe 3BepHyTHCS 10 €Bpornelickkoro Cyay 3 mpas
JIOJMHU 13 BIJMOBIAHOIO ckaproto. [Ipu 1boMy BaXJIMBUM € JOTPUMAHHS
IpolLeypu 3BEpHEHHS JO Cyay (30Kkpema BHUYEpHaHHS BCiX 3aco0iB
HAI[IOHAJILHOTO ~ PaBOBOrO  3axucTy). Ha gomatok [0 BUKIIAAEHOTO,
MpEACTaBlIeHI Yy JaHid poOOTI BHCHOBKM CTOCYIOTHCSI JIMIIE 3arajbHOi
XapaKTEepPUCTUKU 3aXHCTy IpaBa OCOOM Ha y4yacTh y KOHTEKCTI JI€MOKpaTii
ydacTi 31 cropoHu €Bpornelicbkoro Coro3y, a JeTanbHE HOro pO3KPUTTS €
MEPCIEKTUBHUM HaIPSMKOM MOAAIBIINX JOCTIIKEHD Y 1aHii chepi.
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TAPAHTYBAHHS ITPAB JIIOJUHU B €BPONIEMCBKOMY COIO3I:
ITPABOBE PET'YJIIOBAHHA TA CUCTEMA THCTUTYLIAU

I'anonrok Ounexkcanap CepriiioBuy,
CTYJCHT IOPUIUYHOTO (aKyJIbTETy
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcuteTy iMmeH1 B.H. Kapa3zina

B ocHoBI QyHKIIOHYBaHHS OyAb-SIKOi Cy4acHOI IpPaBOBOI JepXkaBu
JISKUATH TPUHIUT BU3HAHHS Ta TapaHTyBaHHS MpaB JIOJWHU W TPOMAJSHUHA SIK
eJIeMEeHT 3a0e3neueHHs ii CBOOOAM Ta pa3oM 3 TUM OOMEXEHHS Jep>KaBHOI
Biaaau. [lpm 1mpoMy ocoOnMBY yBary cii 3aklIEHTyBaTH He JIMIIE Ha
dbopMalbHOMY 3aKpIIUICHHI WX TPaB, a ¥ HAa BAKJIMBE 3HAUCHHS 1X PEAIbHOTO
JTOTPUMAaHHs, OXOPOHU Ta 3aXUCTY.

Biamosinno no crarri la Jlicabonchkoi yromu €Bpormeticbkuii Coro3
TPYHTYETHCS Ha IMIHHOCTAX MOBArH J0 JIFOJICHKOI T1THOCTI, CBOOOIU, TEMOKpATIi,
pIBHOCTI, BEpPXOBEHCTBAa IpaBa Ta moBaru A0 mnpaB moaunud [1]. Haseneni
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MPUHIIMIIN € OCHOBOIO 1ICHYBaHHS Ta (yHKIIOHYBaHHsI €Bporericbkoro Coro3sy,
10 3aTBEPKYIOTHCS Ta JAETANI3YIOThCS y aKTaX 3aKOHOJIaBCTBA €BPONEHCHKOTO
Coro3y, HaIllOHAJILHUX MPABOBUX CHUCTEMax JEp>KaB-uJIEHIB, a TaK0X BCEOIYHO
3aXMINAKOTHCS Ta TAPaHTYIOTHCS Y PE3yiabTaTi MisJIBHOCTI OCOOJIMBUX OpraHiB,
cnemiaiizoBanux iHcTuTylil ta Cyay €Bpomeiicbkoro Coro3y. 3okpema, 10
TaKUX I1HCTUTYTIB MOkKHa BimHectH OmOyacmena €Bpormeiicskoro Coro3y,
ATeHTCTBO OCHOBHUX TpaB €Bpormeiicskoro Corozy, Komicito €Bponeiicbkoro
Coro3y, Pagy €pomneiicekoro Coro3y, Tomo. MeTow HalMcaHHS T€3 € aHaji3
TSTTHHOCTI 3a3HAYCHUX OPTaHIiB Ta IHCTUTYIIIH, iX BIUIMB Ha TapaHTYBaHHS TPaB
moanan B €C, a TakoX aHali3 CUCTEMHU MPABOBOTO 3aKPIIJICHHS LUX MpaB y
HOPMATHBHUX aKTax. B ymoBax MiJBUIIEHOI yBard B YKpPAiHCBKIM INpaBOBIi
HayIll 70 €BPOIMENUCHKOro MpaBa, 30KpeMa KOHCTUTYIIHHOTO, MpobiieMa Takoro
aHalli3y € aKTyaJlbHOIO, OCOOJMBO 3 TOYKU 30pY MOKJIMBOIO MOJAJIBLIOTO
BIIPOBA/KCHHS HarpalioBanb €Bporericbkoro Coro3y y BITYU3HSIHY MPaBOBY
CUCTEMY.

[IpoBigHy mO3MII0 Yy JaHOMY HampsiMi JisJIBHOCTI 3aiiMae Pana
€poneiicekoro Coro3y. Tak sk mepioueproBUM MPOsSIBOM TapaHTyBaHHS MpPaB
moauau B €BponeiickkoMy Coro3i € 0a3yBaHHS BCIX JIep)KaB-WJICHIB Ha
CHUIBHUX IIHHOCTSAX, AisbHICTh Paau €Bponeiicbkkoro Coro3y 110,10 KOHTPOJIIO
3a JIOTpUMAHHSIM IIMX I[IHHOCTEeH € TOoKazHUKoM 1i podi. OdimiitHo 11€e
3akpimieHo B vactuHi 1 crarti 7 JloroBopy mpo €Bpomnelicbkuii Coro3 «Ha
OOTpyHTOBaHYy TMPOMO3HUIII0 TPETHHU  JepKaB-uieHiB, €BpPOINEUCHKOro
[Tapnamenty un Kowmicii, Paga moxe, micist oTpuMaHHs 3rogu €BponeichKkoro
[MapnamenTy, OinbiricTio B 4/5 CBOiX WICHIB YXBAJIUTH PIIICHHS, II0 BU3HAE
SBHUM pPHU3UK TOrO, IO JEpKaBa-ujleH CEPUO3HO TMOPYUIUTh MPUHITUIIH,
3a3Ha4YeHl B YaCTHHI MepuIii ctaTTi 6 (HaBedeH! BUILE 32 3MiHAMHU, BHECEHUMHU
3a JIicaOOHCHKOIO Yroj[010), Ta HAJICIAaTH HAJICKHI PEKOMEHIAIT Il JIepKaBi.
[lepmr Hix Bu3HATH 1€, Pajail HameKUTh 3acCiIyXaTH IO JIepKaBy-ujieHa Ta B pasi
OTPeOH, 3riAHO 3 TIE0 CaMOIO MPOIETYPOIO 3BEPHYTHUCS 10 HE3aJICKHUX 0C10 13
MPOXAHHSM MMOJATH MPOTATOM PO3YMHOI'O CTPOKY JOIOBIIb PO CUTYAIIIIO B IIiid
nepxkasi-unaeH». KpiMm Toro mo kommereHiii Pagy BXOOuUTh MOXKIHMBICTH
BU3HABATH, IO JIepXKaBa-ujieH CIpaBAl CEpPHo3HO W TPUBAIO TOPYIIYE
npuHnunu  €Bpomnerickkoro Coro3y, a TakKoX yXBaJUTH PIMIEHHS TIPO
O0OME>KEHHS MEeBHUX IpaB JAep>KaBU-UJI€HA, Y 3B SI3KY 3 TAKMM MOPYIICHHSM [2].

He menm BaxmmBoro € posb Cyny €Bponeiicekoro Coro3y sK Ha
CydyacHOMY e€Tami, Tak 1 B ICTOPUYHINA pPETPOCMEKTHBI. 30Kpema, II0j0
octaHHbOro, €Bponeiicbkuii Coro3 (opMyBaBcsi SK EKOHOMIYHUN COHO3, a
3aXUCT TPaB JIOJUHU HE BBAKABCS HOTO MEPIIOYEPTOBOIO LI, a TOMY B
[IbOMY MUTaHHI BiH MaB oOMexeHy komreteHIio. Ane came Cyn €C posnoyas
PO3BUTOK 00’ €IHAHHS y HANPSAMKY 3aXHCT MpaB JroauHu. Y 1969 poui y cnpasi
29/69 («Stauder v City of Ulmy) Briepime 0y/10 BU3HAHO MPUHITKII 3aXKCTY IIPAB
moaunan 'y €pponeiicbkkoMy Coro3i, a came clipaBa CTOCyBajacsi MOPYIICHHS
TIHOCTI (X04a Cy/ HE BHU3HAB MOPYILIEHHS OCHOBHUX MpaB JIIOJUHU Yy Mexax
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cupaBu). Y mnojaibiioMy €Bpornelicbkuii Coro3 30UIBIIMB CBOIO yBary o
JUSTBHOCTI B HAMpPSIMKY 3aXUCTy MpaB JMOAUHM 1, 30kpema, Cyn €C mouas
pO3MJISIIaTU CIIPaBH, 110 TOB’sI3aHI HE JIMILE 3 €eKOHOMIYHUMHU YH MOJITUYHUMHU
npaBaMu. 3arayiom, AisuibHICTE Cyny €Bpomneiicbkoro Coro3y HampaBlieHa Ha
3a0€e3MeUeHHsI MPABOBOI'0 3aXUCTY, MUISIXOM PO3TJISAY MO30BIB, IO MOIaBAIUCS
SK JIep’KaBaMHU-WwICHAMH, TakK 1 Gi3UYyHUMH a00 IOpUIUYHUMH ocoOamu. Takox
CyI TPOBOAWTH MAISUIBHICTH y cdepl TIIyMaueHHS 3aKOHIB Ta BHKOHYE 1HIII
3aBJIaHHs, 1110 Ha HhOTO MoKIaaaroThes (cratts 9f Jlicaboncbkoi yroam) [1].

Ocob6nmBe Miclie y AISTIBHOCTI 3 TapaHTYBaHHS Ta 3aXUCTI MPaB JIFOJUHU
3aitmae Komicis €Bponeiicbkoro Coro3y. 3a CBO€IO MPUPOOI0 BOHA € BUIIUM
OpranoM BHUKOHaB4oi Biaau y €C, ToMy il HaleXuTh 3a0e3MEUYEHHS
3aCTOCYBaHHs PpIlIEHb, NPUUHATUX I1HIIUMU ycTaHOBaMH. Takox, 10 ii
MOBHOBAXEHb HAJEXKaTh HArJsAA 3a JAoTpuMaHHsSM npaB €C Ta BUKIIOYHA
3aKOHOJaBYa iHiiatuBa (BiamoBigHO a0 4dactuHu 2 crarti 9d JlicaGoHCBKOI
yrogu «3akoHonaaBul akTh Coro3y MOXYTh NpHMMAaTHCS JMIIE HAa OCHOBI
npono3utiii Kowmicii, 3a BUHATKOM BUMAJKIB, Kojiu JloroBopu nepeadadaroTh
1HIIEe»), MO0 Yy CYKYIOHOCTI 3YyMOBIIIO€ 1i BaXJIHMBY pOJb HE TUIBKHA Y
€pponeiickkoMy Coro3l 3arajgom, a W 30kpema y cdepl rapaHTyBaHHS IpaB
moauHau [1]. Ane roJIoBHUM IHCTPYMEHTOM Y LbOMY IHUTaHHI € JI3HAHHS
CTOCOBHO MPOTHUIIPABHUX il CTOCOBHO JA€p:KaB-UJICHIB, MOKJIAaJEHE BUKIIOYHO
Ha Kowmicito €C. bynp-sika ¢i3uuHa uu opuaudHa ocoda MOKe 3BEpTaTUCH 0
KoMicii 11010 nopyiieHb, BANHEHHS IPOTUIIPABHUX JIii IepKaBaMU-4JI€HAMHU, a
KoMicist B CBOIO 4Yepry MoO>Ke MPOBOJIUTH [I3HAHHSA, YXBaJIOBaTH pPIIIEHHS,
3aCTOCOBYBATH CaHKIIIIO Ta nojasatu 1mo3oB A0 Cyny €Bponeiicbkoro Coro3sy.

BaxnuBoro mocamor Ta iHCTUTyI€w €Bpomeiickkoro Corosy €
OMOyacmen €Bponelicbkoro Coro3y. €Bponeicbkuil OMOYACMEH € He3aIeKHUM
1 Heynepe »KeHUM OopraHoM. BiH NmpUTsrye 10 BiAMOBIIAIBLHOCTI aMIHICTPAIliO
€C, po3sciiye CKaprd Ha HEHaJe)XHE YIMPaBIiHHA B IHCTUTYIISX, OpraHax,
odicax 1 arerrcrBax €C. OmOyacmen €C posrisagae MeTuilii, o MoAAr0THCA
rpoMaasiHaMd  4M  pe3ujieHTamu  €Bpomnelickkoro  Coro3y Ta  MaroTh
3apeectpoBanuii odic B €C om0 Oyap-SKuX IHCTUTYIN 4y opraHiB €C, KpiMm
Cyny €spomeiicbkoro Coro3y. ismpHicTh OMOyACMEHa HE TOMIUPIOETHCS HA
JIep’KaBHI 1HCTUTYII Ta OpraHW BIaAW JCp>KaB-ujieHIB 1 OpraHW MiCIIEBOTO
3HAYEHHA Ta € Ba)XJIMBOIO HA PIBHI 00 €JHAHHS y MUTAaHHI JOTPUMAHHS IpaB
JroavHK (T0KI. 1uB.: [3]).

BaromMoro 4acTuHOIO TapaHTyBaHHs TpaB JIOAWHHU € 1X 3aKpIIUICHHS Y
HOPMATUBHO-TIPABOBUX  aKTax. lakK, CYKYIHICTb 3aKOHOJIAaBUMX  aKTiB
€poneiicekoro Coro3y, Kl MPUHHATI BU3HAYCHUMH OpraHaMu €BpOTEHCHKOTO
Coro3y 1 CTaHOBIIATh OCHOBY 3akoHOAaBcTBa €C (X0ua i HE € BUUEPITHUM HOTO
nepennikoMm), 0asyeTbcs Ha TpuHIMNAX €Bpomneiickkoro Coro3y 1 Mae Has3By
acquis communautaire. Moro cknamarors 6iu3pko 20 000 akTiB, cepen SKHX
yCTaHOBY1 J0roBopH (cepen Hux «Caunuii €pponeicbkuit Ak (1986),
«Jlorogip mpo €ppomnericbkuiit Coro3» (1992), «Himpkuit qorosip» (2001), aktu
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BCTYyNy okpemux jAepxap a0 €C Ta iHIIl), aKTH BTOPUHHOI'O 3aKOHOJABCTBA
(pilieHHS,  OUPEKTHBH, perjaMeHTH, cTparerii  Tom), «Soft  law»
(TOB1TOMJICHHS, PEKOMEH/Iallli, Pe30JIIoIli, 0 HEe MalTh HOPUIUYHOI CHIIH),
noktpuHun €C, a takox pimenHs Cyay €sponeiicbkoro Coro3y. Baxkinporo
MOJI€I0 B MUTAHHI 3aKPIIUIEHHS OCHOBOIOJIOKHUX TPaB 1 CBOOOJ JIOJIMHU €
OpuiHATTA XapTii OCHOBHUX mpaB €Bpomelicbkoro Coro3y, IO 3aKpiILIIOE
nepenik npas moauHd B €C He Ha piBHI MPHUHIIMIIB, @ MICTUTh PO3TOPHYTHI
MepeTiK KOHKPETHUX TPOMAISTHCHKUX, TOJMITUYHUX, EKOHOMIYHUX 1 COIIATbHUX
mpas.

VY CcBOi CyKymHOCTI Taka CHCTEMa MOXE CIPaBJi TapaHTyBaTH BU3HAHHA,
peanizailifo Ta JOTPUMaHHsS MpaB JIOJUHU Ta 3a0e3MeuuTu CcyaoBuil (y
B3aemoiii 3 €Bpomneiicbkum CynoM 3 TpaB JIIOJAUHH, IO PO3MEKOBYE CBOIO
komriereHmio 3 Cynom €pponeiicbkoro Coro3y y MUTaHHSX, IO CTOCYIOTHCS
CYJIOBOTO 3aXHUCTy JiepkaB-wieHiB €C) Ta m03acy10BHii 3aXUCT MPaB.

Ha mijgcTaBi BChoro, 1110 HaBEJIEHO BUIIE MOYKHA 3POOUTH JIeIKl BUCHOBKH,
30KpeMa, 110 OCHOBOIIOJIOXHI IpaBa Ta CBOOOAM JIIOAWHM BHU3HAHI B
€pponeiickkoMmy Cor031 MalTh HE TMPOCTO JICKJIAPATUBHUN  XapakTep.
JismpHICTh OCHOBHUX OPTaHIB Ta OKpeMHX 1HCTUTYIIN €C 3po0uian MOXIMBUM
peanbHe NOTpUMaHHs I[IHHOCTeW €Bporneiickkoro Coro3y sk Ha 3arajlbHOMY
piBHI, TaK 1 Ha pPiBHI KOXHOI JAepxaBu-wieHa. €Bponelicbkuii Coro3 3a BCIO
ICTOpIIO CBOTO ICHYBAHHS 3pOOMB HHU3KY BaXJIIMBUX KpPOKIB Ta MPHUIHSAB abo
paTtu(dikyBaB 0araTo BaXXJIMBUX aKTIiB, 10 3pPOOUJIM MOMKJIUBUM I1CHYBaHHS
PO3BHHEHOI CHUCTEMH TapaHTYBaHHS TpaB JIIOJAWHHW. 3HAYHOK MIpOK IIe
3yMOBUWJIO Cy4dacHUi cTaTyc €Bponeiicbkoro Coro3y sk MIXKAEPKABHOTO COI03Y,
o 0a3yeThCsl HAa MOBa3l A0 MpaB Ta cBOOOJ JIOJIMHU, JEMOKPATHYHUX 3acajax
Ta BEPXOBEHCTBI mpaBa. €Bponeiickkuii Coro3 € 0e3CyMHIBHUM MPUKIAIOM Y
MUTaHHI TAPaHTYBaHHS, OXOPOHU Ta 3aXUCTY MPaB JOIUHU.
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MOBHA IJEHTUYHICTH TA BLUILHUH BUBIP:
AOC/HIKEHHS POJII MOBH Y ®OPMYBAHHI
HAIIOHAJIBHOI CAMOCBIJIOMOCTI B €C TA YKPAIHI

I'puropsin Mepi PagikiBua,
CTYJIEHTKA IOPUIUYHOTO (QaKyIbTETY
XapKiBCHKOT'O HAIIOHATHLHOTO
yHiBepcurety imeni B.H. Kapazina

MoBa — € oHUM 3 HaWBaKIUBINIHUX (PakTOpiB 1MeHTURIKAIT 0COOH Y
cycniabCTBl. Y cBOiM mpari «HaiioHanpHICTH 1 HaIlllOHaJdbHA IIKOJIa» SIKiB
Yenira nucas: «PiHa MOBa — 1€ HapOJAHUN CKapO; y HIM 310paHO U CXOBaHO
HallliHHIIIE, HalKpalle, HaWaAopoXkde, - BCE 10 MIAHOCUTH JIIOAWHY JO
HalBUILMX CTYINEHIB KyJbTYPHOTO piBHS, Ha 4YiM 0a3yeThcs ii IMOCTYIMOBE,
MOpaJIbHE ¥ KYJIbTYpPHE JKUTTA, - Oro MHUHYyJE 1 WOro MainOyTHe. MoBa — TO
nparsl HApoJHOIO AyXY, MOro *uBa AISUIbHICTB. | yepe3 Te BoHa cTae siCKpaBUM
BUPA30M OKpPEMOI JIFOIMHM 1 1101 HapoaHOCTI» [1, . 79].

3rigno Konctutymii Ykpainu, a came crarti 10, nepkaBHOIO MOBOIO B
VYkpaini € ykpaincbka. O00B’ 130K JiepxKaBu — 3a0€3MEYUTH BCEOTUYHUIN PO3BUTOK
1 QyHKIIIOHYBaHHSI YKPaiHChKOT MOBH B yCiX c(pepax CyCHIbHOTO KUTTS Ha BCIU
Teputopli Ykpainu. JlepxaBa cripusie KOHCOMiAAI Ta pO3BUTKOBI YKPaiHCHKO1
Hallli, MOBHOI CaMOOYTHOCTI BCIX KOPIHHUX HapoOJIiB 1 HAIllOHAJIbHUX MEHIINH
Ykpaiuu [2].

BaxnuBoio JaHKOI, 11O TMOB’SI3y€ TMOHATTA JEp)KaBHA MoOBa 3
HaIlIOHAJIBHOIO KYJBTYPOIO M KOJICKTUBHOKO 1IEHTUYHICTIO HAIlll € PO3yMiHHSA
MOBHU SIK Hal[loHaJIbHOTO Haa0aHHd. Han0aHHs — 1€ He JuIie mpaBo BOJOIITH i
po3nopsAKATUCA, a W OOOB’SI30K 3aXWINATH W NPUMHOXKYBATH. OCKIIBKH
JepkaBHa MOBa — II€ HallloHaJbHE HaAOaHHS, TO JAep)kaBa 3000B’si3aHa
NIKJIyBaTUCA MpPO HEl 1 J0aTH HE TUIbKKM Mpo (PYHKIIOHAIBHWM, ane W Mpo
AKICHUM cTaH MoBH. Taki 3000B’s3aHHS TMependadeHl B 3aKOHOJABCTBaX
Oaratpox kpaiH. Hanpukmnan, BignoBigHo 10 crarti 3 Koncruryiii Icnanii MmoBu
Ta MOBHI pPI3HOBUJM BH3HAIOTHCS KYJITYPHUM HAMO0AHHSAM 1 MPEAMETOM
0ocobnuBOi moBaru Ta 3axucty. Y 3akoHi “[Ipo nmepkaBHy moBy JIutBu” €
OKpema CTaTTs, [0 Ha3uBaeThCcs “[IpaBUNBHICTH JAEpKaBHOI MOBH, €
nepeadadeHo, 110 JepKaBa Mae ‘“3MIIHIOBATH MPECTHXK NMPABUIbHOI JIMTOBCHKOT
MOBHM, CTBOPIOBATH YMOBM JUIS 3aXHCTy MOBHHX HopM BJIACHUX 1MEH,
reorpadiyHUX Ha3B, MIAJIEKTIB 1 MTUCEMHUX MOBHHX IaM ATOK, 3a0e3medyBaTu
MaTtepiayibHy 0a3y (yHKIIOHYyBaHHS AepkaBHOT MoBu™ [3, ¢. 19].

B ymoBax cbOrojieHHs NOCTa€ MUTAaHHA MPO MpaBO OCOOM Ha MOBY,
MO>KJIMBICTh BIJIBHO OOMpPAaTH MOBY CIUIKYBaHHs. CaMe 11e MOHATTS ONUHSEThCS

dbokyci OaraTbOX Cy4acHUX JOCHIIKEHb 13 TPaBO3HABCTBA, IMOJITOJIOTII,
COLIOJIOTIi Ta THTBICTUKU. [IOHATTS «IpaBO HAa MOBY» 3aKpIIUICHO y «3arajibHiii
JeKJIapallii MOBHHX IpPaB» —MIDKHAPOJIHOMY JOKYMEHTI, MpuitHsATOMYy 1996 p. B
bapcenoni Ha 3acimanHi BcecBiTHROro KoOHTpecy 3 MOBHHX mpaB. llei
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JTOKYMEHT, sk Bimomo, orpuMaB cxBasieHHs IOHECKO. Oco6nmBoro 3naueHHs
IpaBO Ha MOBY HaOyBa€ B KOHTEKCTI 3aXHCTy HAI[IOHAJIBHOI 1JICHTUYHOCTI B
CUTYyaIlISIX 3arpo3u «rereMoHii 3 00Ky 1HO3eMHOI KyJbTypu». BaxkiuBicTh Ii€i
JYMKH JIJI1 CY4aCHOTO YKPAiHChKOTO CYCHIJIbHO-TIOJITUYHOTO AUCKYPCY LIJIKOM
3po3ymina. AJKe MPOroJIOIeHHS POCIHCHKOI MOBHU PET10HAJIBHOK OKPEMUMH
o0nacHUMHU, MICBKUMHU W padioHHHMHU pagamu y 2006 p. «ctano 3HAPAAASIM
BUTICHEHHS 3 O(IMIHHOTO BXXHUTKY yKpaiHChbkoi MoBW» [4, ¢. 71]. Okpim TOTO,
y Pimenni Koncturymiinoro Cyay Ne 10-pni/99 Bix 14.12.99 npo TiiymadeHHs
nosioxkeHb crarti 10 Konctutymii YkpaiHm mom0 3acTOCyBaHHS P KaBHOI
MOBHM OpraHaMy JEep>KaBHOI BJiaJd, OpraHaMHU MiICIIEBOTO CaMOBPSIyBaHHS Ta
BUKOPUCTaHHA ii y HaBYAJIbHOMY MPOLECI B HAaBUYAJIbHUX 3aKkjagax YKpaiHH
3a3HAYAETHCS HE TUIBKU MPO 000B’SA3KOBICTh BUKOPUCTAHHS YKPaiHCHKOI MOBH,
ayie ¥ Te, 10 MOPAJ 3 HEIO MOXKE BUKOPUCTOBYBATHUCS POCICHhKA Ta 1HIII MOBU
HaIllOHATBPHUX MEHIIWMH y MeEXax 1 TMOpSAKY, 10 BU3HAYAIOTHCS 3aKOHAMHU
Ykpaiuu [5].

BuznayanbHUM HOPMATHUBHO-NIPABOBHM aKTOM Yy I[bOMY IUTaHHI CTaB
npuitHsaTuil 'y 2019 pomi 3akon Ykpainu «IIpo 3abe3neueHHst GyHKIIOHYBaHHS
YKpaiHCbKOI MOBHU SIK JICPXKABHO1», SKHM perymoe (QyHKIIOHYBaHHS 1
3aCTOCYBAaHHS YKpaiHCBKOI MOBH SIK JI€p’KaBHOI Ha BCi TepuTopii YkpaiHu.
3okpeMa, Iei 3aKOH TIpa€ BU3HAUHY POJIb MOpU 3AIMCHEHHI MOBHOBa)KCHb
OopraHaMH JIepKaBHOI BJIaJld Ta OpraHaMu MICIIEBOTO CaMOBpsIyBaHHs, y cdepi
00CITyroByBaHHs, OCBITH, & TaKOX B 1HIIMX NyOIiYHUX cdepax CyCHuIbHOTO
KUTTS [6]. TakuM YMHOM, KOHTPOJIb 3a MpOIleCaMH JIOMIHYBaHHS MOB I103a
MeXaMHU iX TPaJUuUIAHOrO MOOYTyBaHHS — 1€ MUTAHHS HE JIMILE €KOJIOT1i MOBH,
a ¥ 1ep>KaBHOTO YNPaBI1HHS.

MoBHe muTaHHS B YKpaiHi HaOylo OUIBIIOTO 3HAYEHHS MICIA
NMOBHOMAIITA0HOTO BTOprHeHHs. B VYkpaiHi 3pocia dactka rpoMmajsH, SKi
B)KMBAIOTh YKPAiHCbKY MOBY B TOBCSIKJIGHHOMY JKHUTTi, MOpiBHAHO 3 2021
poxom. SAkmio y 2021 porii meii mokazHuk ctaHOBUB 64%, To y 2022-My BiH 3pic
no 71%. BoaHouac piBeHb BXKHBAaHHS POCINCHKOI MOBU 3HM3UBCS Ha Mainxke
10%. Taka nuHamika € HacHigKOM K €(EeKTy CHUMBOJIYHOI BIIMOBH, TaK
YaCTKOBO 1 HEMOMJIMBICTIO MPOBOJUTH JOCIIKEHHS TPOMaAChKOI JyMKH Ha
OKYIIOBaHUX Ta MPUPpoHTOBUX TepuTopisx [TiBaus ta Cxomy [7].

Boanouac nepikaBa TakoXX CIpHUsi€ BUXOBAHHIO TOJEPAHTHOIO CTaBJICHHS
70 KyJbTYPHUX OCOOJMBOCTEH I1HIIMX HApPOAIB, IIO0 HACENSIIOTh YKpaiHy Ta
3a00poHsie OyIb-SKy IUCKPUMIHAIIID 32 MOBHOIO O3HaKOK0. 30KpeMa, 3a
crarteto 24 Konctutyuii Ykpainu He mMoxe OyTH MpUBLIEIB yu OOMEXEHb 3a
O3HAKAMHM pacH, KOJbOPY WIKIpHU, TMONITHYHHUX, PEIIrIAHAX Ta I1HIINX
MepPEKOHaHb, CTATi, ETHIYHOTO Ta COIIAJIBHOTO MOXOKCHHS, MAMHOBOTO CTaHy,
MICIIS POKUBAHHS, 32 MOBHUMH a00 1HITUMH 03HaKaMH. KOHKpeTHI 000B’sI3KH
3 BUKOPWCTAaHHS MOB MEHIIHMH TOKJaJac Ha YKpaiHy 1 €Bpomeiichbka XapTis
perioHaJIbHUX MOB 4d MOB MeHmHMH 1992 p. Mety Xaprtii BU3HA4YalOTh MO-
pizHOMy. JIIHTBICTH, IO € Yy4YaCHUKAMHU €BPOMEHCHKOT MOBHOI MOMITUKH
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3a3HAYaroTh, 1110 METOI0 XapTii € 30epe’KeHHS] MOBHOTO PO3MAITTs, 0€3KOpHUCHA
MIITPUMKA MaluX €BpPONEHChbKUX MOB. B ocHoBi Xaprii JIeKUTh BH3HAHE
MDKHAPOJIHOIO CHUIBHOTOIO TOJIOKEHHS MPO T€, 1110 MOBHE PO3MAITTS 3pPEIITOIO
MoCcIa0buTh HANPYXKCHHS, SKI BUHUKAIOTh Y CTOCYHKaxX MDK OUIBIIICTIO M
MeHmricTio. Paga €Bpormn ta OBCE, 30KkpemMa B KOHTEKCTI 3pOCTaHHA iX
CHIBpPOOITHHUIITBA y cdepi NMpaB HAI[IOHATBHUX MEHILIUH, 3asBIAIOTH PO CBOIO
miATpuMKy XapTii 3a ii BHECOK y 30epekeHHs MHpY W CTallIbHOCTI B yCiif
€sporu» [8, ¢.75-76].  Hanmpuknanm, y pi3HEX KpaiHax peami3yloThCs
PI3HOMAaHITHI MOJIeJIl MOBHOI MOJIITUKY IIOAO JIeP>KaBHOI MOBU: y KpaiHi YUHHA
OJlHa Jiep>kaBHA MOBa (OJHOKOMIIOHEHTHA MO/JIeJIhb MOBHOI MOMITHKH) - [lombia,
Himeuunna, @paniiis, AB1 1epKaBHI MOBU (IBOKOMIIOHEHTHA MOJieih) - Kanana,
Ipnannis, ®inngamis, TaH3aHig, a TaKoXX TpW 1 OUIBII JEep)KaBHUX MOB
(baraTokoMIOHEHTHa Mojenb), Hanpukiaa [lIBeimapis, bensris, Cidramyp,
Hoga 3emnangis [9, c. 91].

VYkpaina mpoIoBKye peandizyBaTH KOHIICIIIII0O MOBHOI MOJIITUKU 1 POOUTH
CIpoOu BJIOCKOHAJIEHHSI 3aKOHOJABCTBA Yy cdepi 3a00pOHM AMCKpUMIHALIL 32
MOBHOIO O3Hakow. Tak, 3apeectpoBanuii  3akoHompoekT Ne 10332 Bix
12.12.2023 «IIpo BHecenHs 3MmiH 10 Koaekcy YkpaiHu npo aaMiHICTpaTHBHI
MPABOIOPYILICHHS II0JI0 BCTAHOBJICHHS BIJAMOBIAAJIBHOCTI 32 MPUHUKEHHS
TPOMA/ISIH 32 MOBHOIO O3HAKOIO» MPOTIOHYE JTOMOBHUTH HOBOIO cTaTTero Komekc
TAKOro 3MICTy: IyOJlluHE O0Opa3iIMBE NPHHIKEHHS TPOMAAsH 33 MOBHOIO
O3HAKOIO - TATHE 32 COO00I0 HakJaAeHHs ITpady Ha TpOMaIsSH BiJl JBOXCOT A0
I’ SITACOT HEOINOJAaTKOBYBAaHMX MIHIMYMIB JOXOJIB I'pOMajJsiH ab0 IpoMajChKi
poOOTH HA CTPOK BiJ TPHUILATH IO COpOKa roauH. [loBTOpHE MPOTATOM POKY
BUMHEHHS MOPYIICHHS - TATHYTH 3a COOOI0 HakJaAeHHS mTpady Bif I’ SITUCOT
JI0 CEMHCOT I’ SITIECATH HEOMOAAaTKOBYBAaHUX MIHIMYMIB JIOXOIIB TPOMaJIsIH 200
rpoMajChki poOOTH Ha CTPOK BIJ COpPOKa JIO IIICTAECATH TOJUHY.
YHoBHOBaKEHUN 13 3aXHCTy JEpKABHOI MOBH PO3TJSIAE CIpPaBU  IPO
aJIMIHICTPATHBHI TPABOMOPYIIEHHS, MOB’53aHI 3 MPUHWKEHHSM TPOMAJSH 32
MOBHOIO 03HaKOI0, TOPYIIEHHSM 3aKOHOJAaBCTBA Yy cdepi 3acTocyBaHHS
Jep>KaBHOI ~ MOBH, HEBHKOHAHHSM  3aKOHHHUX  BHMOT  TpEJCTaBHUKA
YTOBHOBa)XXEHOTO 13 3aXUCTY JepkaBHOi Mo [10].

JlocmipkeHHsT poJii MOBU Y (hOpMYyBaHHI HAIIOHAJIBLHOI CAaMOCBIJIOMOCTI B
€C Tta YkpaiHi CBIAUUTH MPO BAKIUBICTH MOBHOI 1JICHTUYHOCTI Ta BIJIBHOIO
BUOOPY Yy CTAHOBJICHHI KYJbTYpH KOXHOI Hallli. MoBa BUCTyHa€e He JIMIIE SK
3aci0 CHUIKYBaHHSA, ajie W SK KJIIOYOBHM eleMeHT i1IeHTHdikaili Ta
CaMOBUP&XXEHHS Hapoay. Y  KoHTekcTi €Bpomneiicbkkoro Corosy, e
CIIOCTEPITAETHCS  PI3SHOMAHITHICTh MOB Ta KYJIbTyp, 30€peKeHHS MOBHOI
PI3HOMaHITHOCTI BiJIirpa€e BaXJIMBY POJIb Yy 30JMKEHHI Ta CIpusie 30€peKEHHIO
KyJlbTypHOTrO OararctBa. 3 1HIIOrO OOKy, B YKpaiHi, MOBHAa MOJITHKa Mae
CTpaTeriyHe 3HAYCHHS Y MIATPUMII HAIIOHATBHOT 1IJICHTHYHOCTI Ta 3MIIHEHHI
JIEP’KABHOTO CYBEPEHITETY.

Bulip MOBU € BaXXJIMBUM acleKTOM BUIBHOI BOJII KOXHOI ocobu. [loBara
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JI0 PI3HOMAHITTSI MOB Ta TIATPUMKA O0araTOMOBHOCTI CIIPUSIE PO3BUTKY
TOJICPAHTHOTO Ta BIIKPUTOIO CYCIIILCTBA. 3a0e3MeUeHHs JOCTYIY A0 OCBITH Ta
iHopMmalrii y MoOBi, sSika BIIMOBIAA€ MOBHHM IOTpeOaM KO>XHOTO 1HJIMBIIA, €
BXUTMBUM KpPOKOM Yy 3a0e3ledYeHHI IpaB JIIOJWHA Ha CBOOOMY MOBH Ta
KyJIbTYpHY CaMOBH3HAYCHICTh. TakuM YHHOM, JOCHIDKCHHS ITiIKPECIIOE
HEOOX1HICTh BpaxyBaHHS MOBHHUX acCIleKTiB y (OpMyBaHHI HaIllOHAJIBHOI
CaMOCBIJIOMOCTI, a TaK0X BaXKJIMBICTh MIATPUMKH MOBHOI PI3HOMaHITHOCTI Ta
npaBa Ha BUTbHUI BUOIp MOBH B Cy4aCHOMY CBITI.
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CHUHEPI'TA MIK TTOJIITUKOIO BE3IIEKH €C TA 3AXUCTOM
ITPAB JIIOJAUHU: BUKJIMKU TA IEPCIIEKTUBHA

I'piuaniuenxko Biaagucnas OQuexkcanapoBuy,
acHipaHT IOPUAUYHOTO (HaKyIbTETY
XapKiBCHKOTO HAI[IOHAIBHOTO

yHiBepcuTeTy iMeH1 B.H. Kapasina

CyyacHuUii CBIT CTOITh Ha IMOPO31 HOBOT'O 3B’SI3KY JIFOJIMHU 1 BINICBKOBOTO B
KOHTEKCTI Oe3MeKw 3ajyIsi 3aXWUCTy TpaB JIOJUHU, 0€3 YOoro HEMOXKIUBO
peaii3yBaTy 3a/iadl HaI[lOHAJbHUX CTpATeriil pi3HUX JIEp:KaB CBITY Ta CBITOBOI
JOKTpPUHHU MikHaponaHoi 6e3neku [1, c. 137]. CyuacHi oprasizanii Ta IHCTUTYTH
0e3neKr BCiX PiBHIB (T100aIbHOI, MI>KHAPOJIHOI, PET1OHANIBHOI, HAIlIOHAJIBHOT)
MalTh HAMETI 3aXHUCT JKUTTS KOXKHOI JIIOAWHH, 3a0e3leyeHHs ii MPUPOJHUX
npas 1 cB00O, BUBHAIOYM MIPIOPUTETHY LIHHICTD JIFOJICHKOI 1CTOTH, OBAru J10 ii
TJIHOCTI, BPO/PKEHUWX 1 HEBII €EMHUX TMpaB, M0 3yMOBWIO CTBOPEHHS
MDKHApOJHUX MEXaHI3MIB 3a0e3MedyeHHs] Ta 3aXUCTy IMpaB JIOJWHU SIK Ha
yHIBepCaJIbHOMY, TakK 1 Ha perioHajgbHOMY piBHsX [1, ¢. 134].

KoHueniist 3axucty mpaB JIOJWHUA BIJITpPAa€ BaroMy pojib Yy TOJITHIN
oe3neku €Bporneiicbkoro Coro3y ynpoaoBx necatuiite. Tak me y 2003 pori
Oyno yxBajneHO €BpONEHCHKY CTpaTeriro Oe3NeKH, 110 3akjajga OCHOBY IS
CrisibHO1 30BHINTHBOT MOMITHKK Ta ToJITUKU Oe3neku €C. Y gokymeHTi Oyna
BIIEpIIE IpOAaHANI30BaHa cuTyalis y cdepi Oe3neku B €Bpomi 1 BU3HAYEHI
OCHOBHI MpOOJIEeMH Ta Cy4YacHl BUKJIMKM. bByllo BH3HAHO, IO 3 METOIO
3a0e3nedeHHs Oe3nekn B €C HEOOXITHO NOIy4yaTHCS 0 MOJOJIaHHS, a TaKOX
MOTIepe/KEHHST  TNI00aTbHUX 3arpo3 Cy4acHOCTI, 30KpeMa — TepopusMmy,
PO3MOBCIOJKEHHSI 30p0i MAacoBOrO 3HUIIEHHS, pPETiOHAJIbHUX KOHQJIIKTIB,
JepKaBHOI HECTAOUIBHOCTI, OpraHi3oBaHOI 3JOYMHHOCTI. Y  KOHTEKCTI
NPUIHATOTO JOKYMEHTa MDKHApOJHA JOCHiAHMIbKAa «['pyma 3 BHUBUYCHHS
MOKJIMBOCTEH Oe3rneku B €Bporri» 3aiiManacs po3poOKOI JOKTPUHHU O€3MeKH
moauHu Uit €Bponu 1 miArotyBana s BepxoBHoro mpencraBHuka €C 3i
CHUIBHOI 30BHIIIHBOT TIOJITUKK Ta TOMTHKK Oe3neku bapcenoHchkuil Ta
Manpuncbkuii 3BiTH. Y HHUX 3alpONOHOBAHO BHECTHM 3MIHM JIO CTparterii
oesnekn €C, 3poOuBIIK HAroyoc Ha Oe3mel JIOIMHA, a He Ha Oe3IIeli aepxKasn,
OCKIJIbKM KOHIICTIIIiSl BIJIIOBIJIa€ 1HTEpecaM KOXHOTO 1 mepembadae cBOOOTY
JIOJIMHU B1JI OCHOBHUX HeOe3MeK, BKIIYAalouMd 3a0e3nedyeHHs (Pi3UYHOro
3aXUCTY, HAIAaHHS MaTepiaibHUX TapaHTid Ta CBOOO Yy BOJI1, a TAKOXK 3aXMCT BiJl
MI>KHApOJIHUX 3JI0YMHIB [2, ¢. 59].

VY 2008 p. Oynu niaBeaeH1 nepii miJCyMKH BUKOHAHHS CTpaTerii 0e3neku
€C. VY 3Biti mpo 3amnpoBapkeHHS €Bporneiicbkoi crparerii Oesmeku [3]
3a3HA4yaJIocs, 110 3a JOTIOMOIOI0 PSAY YHIKaIbHUX 1HCTpyMeHTIB €C crnpuse
MIJBUIIEHHIO PIBHS OE3MEKH Yy CBITI, 30KpeMa, MpaIodu Haja O0e3MeKoro
JIOAVWHA IIJIIXOM 3HIDKEHHS pPiBHA OIJHOCTI Ta HEPIBHOCTI, MiATPUMKHU
HAJIC)KHOTO YMPABIIHHSA Ta 3aXHUCTy MpaB JIOAUHHU, CHOPUSHHSA PO3BUTKY Ta
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BUPIIICHHS TEPIIONPUYNH BUHUKHEHHS KOH(QIIIKTIB 1 BHUCTyIA€ HaWOLIBIIAM
(Gb1HaHCOBUM JIOHOPOM JIJIsi KpaiH, 110 MOTPEOYIOTh JOTIOMOTH.

Oxkpim €Bporeiicekoi cTpaterii 6e3neku 2003 poky, 3HaAUHHUM KPOKOM
y po3Butky nomrtuku Oesnexku €C cramo npuiiHarta "[nobansHOi crpaterii
€pporeiickkoro Coro3y 3 MUTaHb 30BHINTHBOI Ta O6e3rexoBoi momtuku" y 2016
pori. Ileit nokyment, miarotosiennii BepxoBaum npeacraBankom €C 3 MUTaHD
30BHIIHIX CIIPaB 1 MOJITUKKA Oe3MeKH, BimoOpaxkae amanTarito €C 10 HOBUX
MI00ANPHUX BUKJIMKIB 1 3arpo3, 30KpeMa KiOepOesnekw, Tepopu3My,
eHepreTuyHoi Oe3neku Ta Mirpamiiaux kpu3. ['modampaa ctpareris 2016 poky
aKIIEHTy€e Ha HEOOXITHOCTI 3MIMHEHHS BHYTPIMIHBOI Oe3mekn €C, MiaTpuMKu
CTaOUIBHOCTI B CYCIJHIX KpaiHaxX Ta pO3LIMPEHHI 30BHIIIHBOI B3a€EMO/IT 3 METOIO
3a0e3neueHHss Mupy, Oe3nmeku Ta MPOCYBaHHsS JeMOKpaTii. 3HauyHa yBara
NPUAUIAETbCS 1HTErparii 3axoliB y cdepi Oe3neku 3 TOTPUMAHHSIM IpaB
JIOJIMHU Ta PO3BUTKY, MIJIKPECIIOYH 110 30BHINIHS AisUTbHICTE €C MOBUHHA
IPYHTYBaTUCS Ha TPUHIIMIAX BiAMOBIIAJBLHOTO BPSAYBAHHS, JIEMOKPATUYHUX
CTaHJapTax 1 3acajax BepxoBeHCTBa mpaBa. lle Bka3zye Ha Oe3nepepBHY
Biy1aHicTh €C cHHEPrii MK MOJIITHKOI OS3MEKH Ta 3aXUCTOM MpaB JIIOJANHH, a
TaKOXX Ha MpParHeHHs aJarTyBaTUCS 10 3MIHHUX MDKHAPOJIHUX YMOB O€3IEKH,
HE BTPAvyarO4u 3 OTJIsAly OCHOBOTIOJIOXKHI IIIHHOCTI Ta MPUHITUIIH.

CroroaHi A0BOJII cepiHO3HUM BUKIMKOM st €C B acneKkTi 3a0e3neueHHs
Oe3MeKkr € 3axXWCT MpaB JIOJMHU B YKpaiHi. llepcniekTuBHUM HampsMoMm
nomtuku €C y TaHOMYy KOHTEKCTI € 3aCTOCYBaHHS PEXUMY OOMEKYBalbHUX
3axo/iB: 3a0opoHa Ha B’i3a Ha Teputopito Coro3y (mist ¢izuuHux oci0) i
3aMOpPO’KYBaHHSI KOIITIB (J1s1 P13MYHUX 1 FOPUAUYHUX 0C10 1 opraHizalii).

Sx BuszHaueno crarrero 1 Pimenns (CFSP) 2020/1999 [4], cepiio3Hi
MOPYIICHHS Ta 3JIOBKUBAaHHA MTpaBaMU JIIOJANHH, HA K1 MOKJIMKAHUM pearyBaTu
pexuM 0OMEKyBaTbHUX 3aXO0/IIB, €:

«(a) reHonuI.

(b) 3;10YMHU IPOTH JTFOJCTBA.

(c) HacTymH1 cepio3H1 OpyIIeHHS a00 3JI0BXKMBAHHS MpaBaMU JIFOAUHU:
(1) xaryBaHHA Ta IHII >XOPCTOKi, HENIOACHKI a00 Taki, IO NPHUHIKYIOTH
TIHICTh, BUJAM TOBO/KEHHS YW mMoKapaHHs, (i1) paOcTBo, (iii) Mo3acyAoBi,
cyMmapHi abo CBaBUIbHI CTpaTH Ta BOMBCTBA, (1V) HACWJIBHHUIIBKE 3HUKHEHHS
0ci0, (V) cBaBUIbHI apemTH abo 3aTpUMaHHS.

(d) 111 MmopyuieHHsT a0 3JIOBXKMBAaHHS MpaBaMU JIFOJMHU, BKJIIOYAIOUH,
asie He 0OMEXKYIOUMCh, HACTYINHE, OCKUIBKH 11 MOPYLIEHHS a00 3JI0BKMBAHHS €
IIUPOKO TOMIMPESHUMH, CHCTEMAaTHYHUMH a00 IHIIMM YHWHOM BHKJIHKAIOTh
Cepilo3HE 3aHCEMOKOEHHS IMOAO IIJICH CIUJIBHOI 30BHINIHBOI IONITHKH Ta
MOJIITUKHU Oe3meku, BUKIaaeHuXx y cT. 21 JloroBopy mpo €Bpomneiickkuii Coto3:
(1) TopriBus JIIOABMH, & TAKOXK TMOPYIIEHHS MpPaB JIOJWHA KOHTpaOaHIUCTaMu
MITPAHTIB, K 3a3HAYEHO B I[1{ CTATTI, (i1) CEKCyaJlbHE Ta TeHJIEPHE HACUIILCTBO,
(111) mopymreHHs a00 3710BXXKHBAaHHS CBOOOI0I0 MUPHUX 316paHL Ta acormiariii, (iv)
MOpPYIICHHST a00 3JIOBXKWBAaHHS CBOOOJOI0 TMEPEKOHAHb 1 iX BHUpaxeHHS, (V)
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HOpYIICHHS a00 3JI0BKHUBAHHS CBOOOOI0 PEIIrii Yu MepeKoHanby [4].

Cnipn 3a3HaunTy, 1mo 23 motoro 2024 poky Pana €Bponeiickkoro Corozy
yxBajuia 13-# makeT oOMexXyBalbHUX 3ax0A1B npotu Pocii. [laketr nepeadadae
caHkIli npotu 106 mroneit Ta 88 OPUAMYHUX OCIO, BIAMOBIJATBHUX 3a IIJIPUB
Yyl 3arpo3y TEPUTOpIaJbHIM IIJIICHOCTI, CYBEPEHITETY Ta HE3aJIeKHOCTI
Ykpainu. [IpioputretHumu 17151 0OMEKEHB € BiiickkoBa Ta 000poHHa raimy3i Pocii
Ta IPUYETHI 10 moctayanHa Tyau paket Big KHJIP, a Takox BiAmoBiganbHi 3a
JENOPTAIlil0 Ta BIWCHKOBE «IEPEBUXOBAaHHI» YKpaiHCchkux giTeil. Cepen
MCAaHKIIITHIX KOMIaHI# € Taki, o po3TanioBaHi B TpeTix kpainax (Iumis, Llpi
Jlanka, Kuraii, Cep6is1, Kazaxcran, Tainana, Typeyunna) i monmomaranu Pocii
oOxonutu caHkuii. [HOI — pociiicbkli KOMMaHii, MPUYETHI A0 PO3POOOK Ta
MOCTaYaHHS  EJIEKTPOHHUX KOMIIOHEHTIB JJIi  POCIHCBKOrO  OOOpPOHHO-
POMUCIIOBOTO KoMIUiekey [5]. €C koopiuHye CBOi CaHKIII 3 1HIIMMH
BEJTUKMMH MDKHAPOJIHUMHU COIO3HMKAMU Ta MapTHEpaMu, TakKuMU K CrosydeHi
[lItatn, Beauka bpuranis, IliBnenna Kopes, IlIBeinapis, Amnonis, ABcTpatis,
Kanana, HoBa 3enanziss Ta Hopgeris, mo6 Ko)kHa KpaiHa BHUKOPHUCTOBYBaJa
Halle(DEeKTUBHIIII 3aX0H, 3 ypaxyBaHHSAM clielU(ikud BIACHOI eKOHOMIKH. [Ipu
poMy, koaHa 3 caHkuii €C, mpuitHaTuX npoTu Pocii, He mnepeukomkae
MOCTAYaHHIO ClIBCHKOTOCTIONAPCHKOT MPOIYKINii, MEAMYHOTO OOJIATHAHHSA YU
JIKIB Jy1sl HaceneHHs. To0To He mopyIIye MpaBa JIIOAUHU TPOMaIsH pd.

[IpunarinHo 3ayBaxkumo, 1o 12 Oepe3Hs E€BponechKUil MapiaMeHT
NPUIHAB y3rOJKEHY 3 Jep)KaBaMU-wieHaMU [[upekTuBy mpo KpHMiHATI3aLlo
NnopyuIeHHs: Ta 00xoay caHkui €C, sika BU3Hae 00XiJ CaHKIIH KpUMIHAJILHUM
3JIOYMHOM, 3aKpIiIUTIOE€ 3arajbHE BH3HAYCHHS Ta BH3HA4Ya€ ITIOKapaHHS.
BignoBigno no JupektuBm, caskiii €C MOXYyTh BKIIOYATH 3aMOPOKYBaHHS
KOIITIB 1 aKTUBIB (BKJIFOYAIOYHM KPUIITOAKTUBH), 3a00pOHY Ha MOI37KU, eMOapro
Ha TmocTayaHHs 30poi Ta oOMexeHHs g Oi3Hec-cekTopiB. Takoxk
BCTAHOBITIOIOTHCS y3TOJIKEH1 BU3HAYCHHS MOPYIIICHbD, 30KpeMa
HE3aMOPOKYBaHHS KOIIITIB, HEJJOTPUMAHHS 3a00pPOHM HA TOI3IKU YU emMOapro
Ha TIOCTavyaHHs 30poi, mepekas KOIITiB oco0aM, sIKi MiAnaaaTh M CaHKIli, a00
BeJIeHHA O13HECy 3 JIepKaBHUMU MIMPUEMCTBAMU KpaiH, K1 MepeOyBatoTh i
caHkiissMi. HanmanHs ¢iHaHCOBMX TOCIYr ab0 IOPUIWYHUX KOHCYJIbTAIlld 3
MOPYIICHHSAM CaHKIIM TakoXX CTaHEe KpHUMIHAIBHUM 3JI0YMHOM. [lpukimaam
BKJIIOYAIOTh MPUXOBYBaHHS a00 mepeka3 KOIITIB, $KI TOBHHHI OyTH
3aMOpPO’KCHI, TIPUXOBYBAHHS CIPABXHBOI BIACHOCTI HA MAaWHO Ta HEIOJAaHHS
HEoOXiaHOT iHpopMarii [6].
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MPABA JIIOJUHU — BA30BI HIIHHOCTI €BPONEHCHKOI'O
CO103Yy

JMoopsincbkuii Ilasio I'puroposuy,
CTYJICHT IOPUIUYHOTO PaKyIbTeTy
YepHiBEIBKOT0 HAllIOHATBHOTO
yHiBepcuTeTy iMeHi FOpis DeaprkoBruya

CuUMBOJIOM MIIHOCTI KOXHOI CBIJOMOi  €BPOMNEHCHKOI  JIep>KaBH,
€BPOICHUCHKOT OpraHizallii € po3BMHEHA CHUCTEMa JEMOKPATHUYHUX IHCTUTYTIB,
aKTUBHE TPOMaJITHChKE CYCIUIbCTBO, BEPXOBEHCTBO MIpaBa, pUHKOBA EKOHOMIKA,
KaJIpOBUHM KICTSAK MpOoQeciiHUX 1 TATAaHOBUTHX JIIOJEH Ta rpoMansH. Bce 1e
MO>KHa BBa)KaTW HE TIJIBKU SIK OCHOBHI CTaHAApPTH ICHYBaHHS 3axigHOTO CBITY,
ane 1 sK ii mpoBigHI LIHHOCTI. IIpoTe TOJOBHUM KepylOUUM MEXaHI3MOM,
Oab3aMyIOUMM €JIEMEHTOM, SIKUH CKpIIUIIOE B €AWHE Iijie BHUILEBKa3aH1
BJIACTUBOCTI € HAABHICTh 3aKPIIUIEHOI CUCTEMH HEBIJ €MHUX, HEBIAUYKYBaHUX
Ta HEMOPYIIHUX TpaB IIOJUHU, SIKi B CBOIO Yepry BHCTYHAIOTh 0a30BOIO
I[IHHICTIO €BPOIEUCHKOI UBLTI3aIlii 1 €Bpomneiickkoro Corw3y 30kpema.

[IpaBa ntoguHu — 1e oaHe 13 (yHAAMEHTAIbHUX IMOHATH Cy4YacHOI
IOPUCTIPYACHLIIT, HABKOJIO SIKOTO OyJiH 1 € AUCKYCIi cepel YYeHUX 1 MPAKTHUKIB.
[utepec no mpoOnem mpaB JIOAMHU AKTYalli3ye€ThCS B KOHTEKCTI MpParHEHHs
VYkpaian 10 wiencTBa y €Bpomneiicbkoi Coro3i, 10 3aCHOBaHWM Ha I[IHHOCTSIX
cBOOOMM 1 JeMokparii. €Bpomneiicbkuii Cor03 Ha3MBalOTh  CIUJIBHOTOIO
IIHHOCTE, TOMY 1151 TeMa HIKOJIM HEe BTPATUTh aKTyalbHOCTI [1, C. 48].

E€pponericeknii  Coro3 (mami — €C)  BUCHHMH PO3TISTAETHCS  SIK
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VHIKaJIbHUNA Cy0’€KT MpaBa, SKICHO HOBE YTBOPEHHS, IO HE MAa€ >KOJHUX
aHajoriB. Taka crmenudika 3yMOBIIOE W BiJIMIHHE IIPaBOBE PEryJIIOBaHHS, IO
3aMpoBaKye, 30KpeMa, BIIACHY CHCTEMY IIIHHOCTeH. Taka cucrteMa OKpeciioe
bynmgamenT poboru €C, 13 4YOro BUIUIMBAE, L0 BOHA Ma€ KOOPAUHYBATH
Jep KaBU-YJICHU B 1X JISTIBHOCTI, CIIYTYE OJHIET 3 T1JICTaB JUIsl 00’ €THaHHS KpaiH
B €KOHOMIYHHMX, IIOJITHYHMX Ta IHIIMX MHMTAHHAX, TOOTO € 3acoOoM
rapMoOHi3allli IPaBOBUX CHCTEM PI3HHX JEpKaB y CIUIbHUX cdepax, 1 B HIJIOMY
BiJIOMBae MOpaJibHi Hadasa po3Butky €C [2, €. 589].

Le nae MOXIHMBICTH 3pO3YMITH, IO HIHHOCTI BIAIrPAIOTh BAXKJIUBY POJIb Y
dbynakmionyBanHi €C, 10 TakoX MIATBEPIKYEThCSA HEOOXIAHICTIO 1X
«3aIPOBAKEHHS B KHUTTS» JCPKaBOl, KOTpa Mae Hamip BeTynmuTH 10 Corosy
[1, c. 48]. B xontekcti 1poro, Oarbku-zacHoBHHKH €C, Taki sk Konpan
Anenayep, XKan Mone, Anwsuine Jle ['acnepi, Woxan Binnem beiten, TEOPETUKU
Ta MPaKTUKU €BPOIEUCHKOT MPABO3aXMCHOI MISNIBHOCTI BU3HAIOTH CaMe IpaBa
JIOJMHU Ti€l0 0a30BOI0 IHHICTIO, IO Ma€ KIIOYOBE 3HAYEHHS B IIpoIeci
PO3BUTKY €BPOIEHCHKOTO CIIBTOBAPUCTBA, 3aKPITUIIOIOUN 32 HUMU TEpIIe MICIE
I0JI0 HEOOXITHOCTI OXOPOHHM Ta 3aXMCTY, 1 BIJIMOBIIHO 3A1MCHIOIOTH CBOIO
JUSTIBHICTh TAKMM YUHOM, 11100 BOHA BIJMNOBIAaJIa OCHOBHUM TIpaBaM JIIOAMHHU 1
TPOMA/ISTHUHA.

Otxe, mo ) Take npasa JoauHu? IlpaBa moauau (Human rights) —
yHiBepcaibH1 (yHAaMEHTAIbHI 3aCay B3a€MO/11 JTIOJUHU Ta JIepKaBH, IIIHHOCTI
AKl OUIBIIICTh HE Ma€ MpaBa MNOPYIIYBaTH MO BIAHOLIEHHIO JO MEHIIOCTI;
ITHCTPYMEHTH OOMEXEHHSI BOJII OUIBIIOCTI y JEMOKPATUYHOMY CYCHUIBCTBI MO
BIJIHOIIIEHHIO /0 MEHIIWH; IOPUIWYHI 3000B’A3aHHS, MOKJIAJCHI B OCHOBY
CTUYHHUX HOPM.

BianpaBHuMHM TOYKaMH KOHIIEMINT TpaB JIOAUHU € TIOJOXKEHHS TMpO:
oOMeKeHHs OyJib-KOi BJIaJy; HAsIBHICTh y BCIX JIIOJIEH MPUBATHOI, aBTOHOMHOI
chepu, mo mnepedyBae 1032 MEXKaMU BIUIUBY OyAb-SKUX CTPYKTYpP; KOKHA
JI0JIMHA YIOBHOBaKEHA MPOTUIIATHA JEpXkaBl 3 METOI 3aXHUCTy ii Tpas.
Po3pizHstoTe Taki Kareropii mpaB JIIOJUHU: 0COOMCTa CcBOOONa (3aXHCT
aBTOHOMIT 1HIMBIZA 1 HEMOXJIMBICTh BTPYYaHHS JIepKaBU B MOTO JKUTTHA);
MOMITUYHI  TpaBa  (JIOJMHA SK  aKTUBHUM  CYO’€KT  KHUTTEIISIIBHOCTI
CyCHILCTBA); MPOILIEAYPHI MpaBa (IHCTPYMEHTU 3aXUCTY JIIOJUHM BiJl CBABULIA
JepKaBU); COLlaIbHI TpaBa (rapaHTii MIHIMQJIbHOI €KOHOMIYHOI O€3MeKH IS
3aJ10BOJICHHs 0a30BUX noTpeO JroaunMm) [3, C. 26].

[IpaBa mouMHU, 3aKpIIJIEH] B YUHHUX MIXHAPOJHO-TIPABOBUX JI0TOBOpax,
CTIM PE3yJIbTaTOM JIOBFOTPUBAJIOTO ICTOPUYHOTO PO3BUTKY CYCILIBHO-
HOJIITUYHOT JYMKH, TMOCTYIIOBOTO (pOPMYBaHHS CTaHIAPTIB, 10 CTAJI HOPMOIO
KUTTS Cy4acHOI0 IEMOKPATUYHOTO cycniibecTBa. [lomyk yHiBepcanbHOI MOAEl
B3a€MOBIIHOCHH 1HJIMBiZa Ta BJagud TPUBAB THCAYONITTIMH, i€l JEMOKpATIi,
npaB JIOAWHU BUHHKIM y V-VI CTOMTTAX 1O H.e. y CTapOJaBHIX TPEIbKUX
nomicax. [lmaron, CokpaT, ApHCTOTENlb TOBOPUIIM MPO TICHY B3a€EMOJIIIO IMpPaB
JIOJIMHY Ta TAHYBaHHS 3aKOHY Yy CYCIIJIBCTBI, BUBHAYMIIN HANIPSIMKA PO3BHUTKY
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JCPKaBHOCTI Ha IUIAXY J0 cBOOOaM Ta rymanismy [1, c. 49]. B moganbmomy
0a30B1 €BpomehchbKl IMIHHOCTI Oynu cdopmoBaHi Ha ocHOBI Bemukoi XapTii
BonbHocteit 1215 poky, bims ipo mpaBa 1689 poky, Jleknapariii npas Jr0dHA
Ta rpoMajsiHiHa 1789 poKy 1 OCTaTOYHO BHM3HAYEHI B TAKUX JIOKYMEHTax SK
3aranpHa Jaekiapatis npaB JitoauHu, KOHBEHIs Mpo 3aXHUCT MpaB JIOJWHUA Ta
OCHOBOITOJIOXKHUX ¢B0001, XapTii €C mpo 0CHOBOIIOIOXHI TTpaBa i T.1I.

Tak Hampukiam, TOJOBHUM IMATBEPKCHHSM BU3HAHHS TPaB JIOAUHU
6azoBoro miHHICTIO €Bpomnericbkkoro Coro3y, € KoHBeHIs mpo 3axucT mpas
JIOAWHA Ta OCHOBOIIOJIOXKHUX CB00OOJ, miamucana 4 nucromaga 1950 poky B
Pumi 1 patudikoBana Bcima aepxaBa-uieHamu €C, ska cTajga OCHOBOIO
€BPOIICUCHKOT CHCTEMH OXOPOHH JIFOJICBKUX TPaB Ta SKOK BH3HAYAETHCH, IO
«Ypssaum nepkaB — wieHiB Pagm €Bporm, saxi mianucain KoHBeHIIo,
3aKpIIUTIOIOTh, 1110 MeToro Paau €Bporu € TOCATHEHHS TICHIIIOTO €IHAHHS MIX
11 wieHaM# 1 10 OJHHM 13 3ac0o01B JOCATHEHHS Il€] METH € 3a0e3leueHHd 1
PO3BUTOK TIPaB JIFOJIMHUA Ta OCHOBOIIOJIOKHUX CBOOO/I Ta 3HOBY IMiJITBEP/KYIOTh
CBOIO TJIMOOKY BIPY B Ti OCHOBOIIOJIOXKHI CBOOOIM, SIKI CTAHOBJIATH ITiABATUHU
CIPaBEJIMBOCTI Ta MHUPY B YCbOMY CBITI 1 $KI HaWKpamydM YHHOM
3a0€e3MeuyeThCs, 3 OJIHOTO OOKY, 3aBIAKH JI€BIM MOMITUYHIN AEeMOKparTii, a 3
1HIIOrO OOKY, 3aBJIIKU CHIJIBHOMY PO3YMIHHIO 1 TOJAEPKAHHIO MPaB JIFOJIMHU, B1Jl
SIKMX BOHM 3aJ1€XKaThy» [4].

ba3zogi ninnocTi €C — 1€ CBITOTJISAIHI MPUHITUITN, 3aCHOBAH1 HA IIIHHOCTIX
MoBard JI0 JIIOJCHKOI TIJHOCTI, CBOOOJU, JE€MOKpaTii, PIBHOCTI, MPaBOBOIi
Jiep KaBy 1 JOTPUMAHHS TIpaB JIOAUHU. J[aH1 IIHHOCTI € CHJIBHUMHU JIJIs JIePHKaB-
yieHiB €C y pamkKax CycnuIbCTBa, IO XapaKTEPU3YEThCS IUIOPATI3MOM,
HEJIMCKPUMIHAIIIEI0, TEPIUMICTIO, COJIJAPHICTIO, CIPABEIJIMBICTIO 1 PIBHICTIO
KIHOK Ta YOJIOBIKIB.

BiTum3nsinuii HaykoBerlb MakeeBa O. M. cepen 6a3oBux 1iHHOCTe €C
CIIYITHO BHJUISE TaKi, IoBara 10 JIFOACHKOI TIHOCTI, CBOOOda, JEMOKpaTis,
PiBHICTh, BEpXOBEHCTBO TMpaBa, roBara 0 Mpas JoauHu. [loBara mo mt01cbKoi
TIHOCTI € JKEPETIOM YCIX MpaB 1 cBOOO, MIAKPECIIOE, 110 JIFOJIChKA T1HICTh €
HETOPYIIHOW, ii Mae KokHa mroauHa. CBobOoja — e MOXIJIMBICTH JIFOJIUHH
pobutu BuOiIp Ta MpuMaTH PIlIEHHS, SKI BIUIMBAIOTH HA 11 KUTTS Ta KUTTS
CyCHJILCTBA: 1€ 1 CBOOOJA TepecyBaHHs, W 1HIWBIAYyalbHI CBOOOAM, TaKl SK
moBara JI0 MPUBATHOTO HUTTA, CBOOOMa JIyMkHu. JleMokparis mnepeadadae
BIIMOBIAAIBHICTD 1 MPO30PICTh 1M BIaJH, 3aKOHHU, 1110 BIIOOpaKarOTh 1HTEpECH
CYCIIUJIbCTBA, BPaxXyBaHHA IyMKH TPOMAASH TIiJ Yac YyXBaJleHHS BaXKIIMBHUX
pimeHb. BaxJIMBOIO LIHHICTIO € PIBHICTD, 110 Nepeadadae piBHI MpaBa AJisi BCIX
TpOMaJsiH Tepel 3aKOHOM 1 HEJUCKPUMIHAINS 3a OyIb-sIKOI0 CTaTTIo.
BepxoBeHCTBO mpaBa — HAsSBHICTh 3aKOHIB Ta NpaBWJI, IO €IWHI ISl BCiX
HE3aJIKHO BiJl OyAb-SIKUX O3HAK YW CTAaTyCy, a TpaBO 1 CHpPaBEIIUBICTH
3a0e3MeuyeThCSl HEe3AJICKHUM CyIoM. | HapemITi, moBara Jio mpaB JIOJUHU — II€
BU3HAHHA TOTO, IO BCl JIFOJU HAPOJKYIOTHCS BUIBHHUMH Ta PIBHUMH Yy CBOIX
npaBax, BOHH € HEBIIUy)KyBaHUMH Ta HeBin emHnMH [1, €. 50].
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[Ile omHUM JOKYMEHTOM, SIKMHA 3aKpiIUTIOE OCHOBOIIOJIOXKHI TIpaBa
ToauHU K 06azoBy wmiHHICTE €C, BHCTymae XapTii OCHOBHHUX IIpaB
€poneiicbkoro Coro3y, MPOrojiouieHa roJoBO0 €BPONEHCHKOro mapiiaMeHty 7
rpyass 2000 poky B Hirui. Ii npeam6yna Bu3Hauae, mo «y CBiTJI CyCIiTBHHX
3MiH, COI[QJIbLHOIO TIPOrpecy, HAyKOBOIO Ta TEXHOJOTIYHOTO PO3BUTKY
HEOOXITHO TOCHUJIUTH 3aXUCT OCHOBHHIX IpaB JIIOJWHU, 3pOOUBINM iX OLIBII
YITKUMH 32 JOMOMOTO  XapTiin. XapTis 3akpimmoe Omm3bko 50
OCHOBOTIOJIOKHUM TIpaB JIIOJUHU a came: MpaBO Ha JKHUTTA, MpaBO Ha
HEJOTOPKAHHICTh 0COOUCTOCTI, 3200pOHa paOCTBa Ta MPUMYCOBOI Mpalli, MPaBO
Ha CBOOOy Ta 0€3MeKy, CBOOOAY BUPAXEHHS TOTIISAIIB, CBOOOTY 310paHb, MPaBo
Ha OCBITY, IPaBO BJIACHOCTI, PIBHICTh MEpPE] 3aKOHOM, IpaBO AOCTYIY O
mparleBIallTyBaHHs, 3a00poHa JUTSIYOl Mpalll Ta 3aXUCT MOJIOJAI Ha PoOOTi,
paBO TOJOCYBaTH Ta OyTH KaHAWJATOM Ha BUOOpax a0 €BpomnapiaMeHTy,
paBO Ha SKICHE YMPAaBIIHHSI, NMPaBO Ha €dEKTHUBHUHN 3aci0 MPaBOro 3aXUCTY,
IpEe3yMIILIisl HeBUHYBATOCTI [5].

Jnst YkpaiHu NUTaHHS 3akpiljieHHS, 3a0e3leueHHs Ta 3aXHUCTy IpaB
JIIOJTMHU, SIK 0a30BOi I[IHHOCTI €BPOMNEHCHKOTO CIIBTOBAPUCTBA MA€ BUpIIIATIbHE
3HAUEHHA JUJIsi TOro, 100 peanizyBaTd CBOE MPABO CTATU YACTUHOKO €IMHOI
eBpomneichkoi ciM’i. 1 HeoOX1IHICTh BUKJIMKAHA TUM, IO OJHUM 13 BaXKJIUBUX
KkputepiiB Beryny 10 €C € BnpoBamkeHHs 0azoBux HiHHocTed €C. Y Jlorosopi
npo €sponeiicekuii Cowo3 (cT. 49) 3a3HauveHo, 1O Oylb-sKa €BpoIeiichka
Jiep)kaBa, fAKa MOBa)XKa€ IIHHOCTI, 3a3HayeHi B ctarTi 2 JloroBopy mpo
€pponeiiceknii Coro3, 1 3000B’A3y€TbCA BIPOBAAUTH 1X B JKHUTTS, MOXKE
3BEPHYTHCS 13 3a4BKOIO 3 MeTO0 ctaTu wieHoM Cotosy [6]. Tomy B Yroai mpo
acomiarito MDK YkpaiHoto Ta €BponeiicbkkuMm Cor030M  3aJIeKJIapOBaHO
MPIOPUTETHICTD MPaB 1 CBOOO JIFOJMHH, 3a3HAYEHO, 1110 OXOPOHA IpaB, CBOOO/T 1
3aKOHHHUX IHTEPECiB IPOMaJIsTH, 3a0e3MeUeHHs 3aKOHHOCT1 Ta IIPaBOIOPSAIKY Ma€e
OyTH TIpIOpPUTETOM JEp>KaBH, ii OpraHiB, OpraHi3ailiii, yCTAaHOB Ta MOCATOBUX
oci6 [7].

[ToTpeOy y BUBUCHHI IIpaB JIFOAWHU B CUCTEMI €BPOTICHCHKUX I[IHHOCTEH
BU3HAYa€ 3aTBepkeHa Ykazom [Ipesunenta Ykpainu «HarionanbHa crpateris
y cdepi npaB JOJAHU», METOIO SIKOI € 3a0e3ledeHHs] MPIOPUTETHOCTI MpaB i
CBOOOJ JIIOJAMHM SIK BU3HAYAJILHOTO YMHHHMKA Yy Tpoleci (OopMyBaHHS Ta
peanizalii J1epaBHOI MOJITUKH, 311MCHEHHS MOBHOBAaYXEHb OPraHiB JIep>KaBHOI
B Ta OpraHiB MICIIEBOTO CaMOBpPSIyBaHHS, BEACHHS TOCIOJAPCHKOI
JISUTBHOCTI [8].

OTxe, HA OCHOBI BHIIEBUKIAJACHOTO MOXKHA 3pOOWUTH BHUCHOBOK, IO
npaBa JIIOJAWHHU SK CYKYIHICTh MPUPOJHUX, HEBIJ €EMHHX, HEBITUY)KYBAaHUX Ta
HEMOPYITHUX  IOPUANYHUX  MOXJIMBOCTEH  OCOOMCTOCTI,  BHUCTYNAIOTh
MEepIIoYeproBor0 0a30BOK0 MIHHICTIO €BPOMEHCHKOI ITUBLIIZAIT, MPUXUIBHICTS 1
Bipa B CHWIy SKHX, CTaJO TOIITOBXOM 10 cTBOpeHHs Cnomydenux IllTaris
€Bporun — €Bporneiicekoro Coro3y. Came B KOHTEKCTI icHyBaHHs €C, mpaa
JIOAWHM K 0a30Ba IIHHICTh OTpUMaJia CBIM HAWOLIbII PO3BUTOK Ta IOPUAWYHE
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3aKpIIJICHHS Ha PiBHI KOHBEHINM, XapTid 1 T.1. IlpaBa mroaumHu, cBOOOMA,
JIEMOKpATisi, PiBHICTh, BEPXOBEHCTBO IIpaBa, TJIHICTh — II€ Tl MPUHIUIIH, IO
00’€IHYIOTh B €IMHE IIiJIe Hapojau €BPOIHM, TO3BOJIAIOYM iM OyTH Ha I1adelb
BHUIIIE BiJl TUX JCPKaB Ta KOHTUHECHTIB, 1[0 JIUIIIC TUTBKHA PO3BUBAIOTHCS 1 BOHH €
MIITHOO 3aMOPYKOI0 Y 60pOTHO1 31 CBITOBUMHU JUKTATOPCHKUMH PEKUMAMHU.
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IOPUJIAYHA IPUPOJA KOHCTUTYIIHHOI'O IPUMYCY

3axoBopotHuii [ImuTpo Osnexkcanaposuy,
acHipaHT IPUINYHOTO (aKyIbTETY
XapKiBChKOI'0 HAI[IOHATLHOTO
yHiBepcurety iMeHi B.H. Kapasina

€Bporeiicbka 1HTErpalis, yCBIIOMJIEHHS CTaTyCcy IpPaBOBOI Jep)KaBH
PO3BUBAIOTH TEHJEHIT 10 (POPMYBaHHS TPOMAISTHCHKOTO CYCIIbCTBA, B IKOMY
CTYIiHb MOJITUYHOI YyJ4acTi Ta piBE€Hb MOJITHYHOI CBIIOMOCTI JOCUThH BEIHMKH,
o0 3MYLIye JIIOAEH BUPINIyBaTH KOHQIIKTH 3a JIOMOMOIOK IPaBOBUX
perynsTopiB. be3 epekTUBHOro AEepKaBHOTO YIPABIIHHS, OJHUM 13 METOJIB
SAKOTO € JEep>KaBHUM MPUMYC, HEMOXKJIMBA TOBHOIIHHA peasi3allis CcoIliaibHOi
MOJIITUKH, TIOCATHEHHS SIKICHUX 3MIH y JIep>KaBl, SIK1 CIPSMOBAaHI1 Ha IM1/IBUILICHHS
PIBHSI KUTTS HACEJICHHS, 3a0€3MeUeHHsI TePUTOPIATBHOI IIIITICHOCTI JIEp>KaBU Ta
MOJ/IOJIaHHS CenapaTu3My.

IIntanasmu KOHCTHUTYILIHHO-TIPAaBOBO1 BIJIITOBIIAJILHOCTI Ta
KOHCTUTYIIIHHOTO MPUMYCY 3aiiMaliacsl 3HaA4Ha KIJIbKICTh BUCHHX, CEPEH SIKUX
Cif BUILIUTH, 30Kpema, Takux: B.®D. Iloropinko, JI.P. Hammaiiko, FO.II.
€promenko, T./1. 3paxxeBcbka, H.M. Komocora, C.A. ABaksH, B.4. bolinos,
®.M. Pynuncekuit, J.T. Hlon Ta 1Hmi. I[Ipore, 3axoaum mnpumycy Yy
KOHCTUTYI[IHHOMY TMpaBl YKpaiHM JOCIHIJKEHO HEIOCTAaTHbO, 1 TOMY 4YacTo
IpUMYC TOB’A3YIOTh JIMILIE 13 KOHCTUTYLIMHOI BiAnoBiAanbHicTIO. Hapsny 13
MM, okpemi BueHi, 30kpema O.B. Mapuensk, B.1. [Tonesuii, B.O. Cepnoris,
JI.T. lloH Ta iH. BIA3HAYalOTh HETOTOXHICTh IIUX MOHSATH a00 X BiA3HAYAIOTH
HASIBHICTH 1HIIMX 3aXO01B IPUMYCY.

Konctutymiiinuii  npumyc € pPI3HOBUIOM JEPKaBHOTO MPUMYCY.
OcTtanHii, B CBOIO Yepry, € sSBUIIEM OararorpaHHuM. B ropuanyHiii mitepatypi
ICHYIOTh Pi3HI TOYKH 30pYy Ha CYTHICTh IILOTO MPABOBOTO siBUIA. J[edKi BUEHI
i JAep>KaBHUM TMPUMYCOM PO3YMIIOTh CIOCIO 3/IHCHEHHS JEep>KaBHOI BIIAJIH.
[HIT1 € METOIOM JIep>KaBHOTO YMHPABIIHHS CycHiIbCTBOM. OfHI BBaXXAIOTh, 110
BOHA € 3aco00M 3JIICHEHHs JepXaBHOi Biaau, (Hopmoro ii J1i 4u MposBY,
YaCTUHOIO (PYHKIIN JEPKaBH.

JlepxaBHU IpaBOBUM NPUMYC BUKOPUCTOBYETBHCS JUIS 3aXUCTY 3aKOHHUX
mpaB Ta IHTEpPECIB OCOOU, CYCHIILCTBA 1 JEpKaBU. 3axoIu JAEP>KaBHOTO
NPAaBOBOTO TMPHUMYCY 3aCTOCOBYIOTHCSI y BHIIQJKaX, UITKO BH3HAYECHUX
3aKOHOJJABCTBOM (HAsIBHICTh BIJANOBIIHOI (paKTUYHOT MiICTaBM), Juile y (hopmi,
NOpSAAKY Ta Ha YMOBaX, IepeadaueHUX YMHHOIO CHUCTEMOIO HOpPMATHBHO-
MPaBOBUX MPUIIKCIB JIepKaBu (TIPABOBOIO MiICTABOIO).

3B’A30K JEp>KaBHOTO MPUMYCY 3 OOMEXEHHSIM IpaB € HEOOXIJIHOI0, aje
HEJOCTaTHHOI0 YMOBOIO XapaKTEPUCTUKH JEPKABHOIO NMPUMYCY, OCKUIBKH He
BpaxoBYy€ 3MiHU MIPABOBOI 0a3u MOXKIJIMBOTO TIIYMA4y€HHS I€P>KaBHOTO MPUMYCY,
sKa XapaKTepU3yeTbCAd 3aKpIIJICHHSM MPHUHILMIY BEPXOBEHCTBAa TIpaBa B
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Koncrutymii Ykpainu, a TakoX Ha pIBHIX 3araJbHOBHU3HAHUX MPHUHIUIIB 1
HOPM MiXKHAPOJIHOTO MpaBa Ta MiXKHAPOJHMX J0TroBOpiB Ykpainu. Mnerses mpo
te, mo KoHcTutymis YkpaiHu mMae BUIY IOPUIWYHY CHIIY Ta mpsaMy aito (4. 11
4. 2 c1. 8 Konctutyiii), a Takox mpo KoHBEHINII0 Mpo 3aXHUCT MpaB JIIOAUHU 1
OCHOBOITOJIOKHUX CBOOOI, SIKa € YACTUHOIO ITPABOBOI CUCTEMH Y KpaiHHu.

ToMy HaiioHajgbHa MpaBOBa CHUCTEMa Ma€ IPYHTYBATHCS HE JIUIIEC Ha
JIOKTPYHI BEpXOBEHCTBA IpaBa, 3a3HaueHiil y 4. 1 ct. 1 Konctutyuii Ykpainu, a
I Ha JOKTpWMHI BEPXOBEHCTBA IMpaBa, fKa 3a3HayeHa y BCTYMHIA YacTHHI
(mpeam6ymi) KoHBeH1ii nmpo 3aXUCT MpaB JIOJUHU 1 OCHOBOIIOJIOXHHUX CBOOO,
Ky BU3HAJIM BCl Jep)kaBU-ydacHHLl Pagu €Bpomwu, BKIIOYHO 3 YKpaiHOIO, SIK
HaMBAKJIMBIIY YACTUHY CHUIBHOI MOMITUKO-TIPABOBOI CIIaIUIUHHU.

Taki oOcTaBUHM [03BOJIAIOTH 3pOOUTH BUCHOBOK, III0O OCHOBHUMH Ta
3arajJbHUMU YMOBAaMHM TJIYMauy€HHs JIEPKABHOTO TPUMYCYy B yMOBax
BEPXOBEHCTBA TpaBa, BEPXOBEHCTBAa IIpaBa Ta BEPXOBEHCTBA IpaB JIIOJAUHU
MaroTh OYTH TOJIOKEHHS NP0 BUIIY LIHHICThH MpaB 1 CBOOOJ JIOJUHU. OCOOH 1
IrpOMaJITHUHA, fKI € BPO/DKCHUMH, HEBIIUY>KYBAHUMH 1 HEJOTOPKaHHUMHU
BHACJI1I0K HEMOKJIMBOCTI iX CKaCyBaHHS UM 3aKOHOJaBYOI0 CKOPOUYECHHS.

Ak BBaxkae HO. POBHHCBHKMI, JIepKaBHUI MPUMYC MOYXHA BU3HAYUTHU SIK
cnoci0® JAepKaBHOIO BIUIMBY Ha CBIIOMICTH 1 MOBEAIHKY 0C10, Ha 0CO0y 1 MailHO
CyO’€KTIB MPABOBIJTHOCUH 3 METOI0 3a0€3MEeUYeHHs] MPAaBHIIBHOIO 3aCTOCYBaHHS
3aKOHy,  TOTMEpPEeKeHHsS  3JI0OYMHIB,  TIOKapaHHi Ta  BHIIPABJICHHS
MPABOIMOPYIIIHMKIB, TIOHOBJICHHS TMOPYIIEHUX TIpaB, SIKI 3aCTOCOBYIOTHCS
JepKaBHUMHU OpraHaMu BIAMOBIIHO J0 X KOMIIETEHIIli HE3aJIe)KHO BijJ BOJI Ta
OakaHHs 3000B’s3aHuX cy0’ekTiB [1, c. 37].

Ha nymky O. Octanenka, M. Koanisa, P. Kicins, nepsxaBHuil nmpumyc
3MIIICHIOETHCST Yepe3 MpaBOBI HOPMHU 1 Mae (popMy MPaBOBOTO MPUMYCY, SIKUN
BTUTIOETHCSI B TNPUMYCOBUX 3aX0JlaX, IO 3aCTOCOBYIOTHCS KOMIIETEHTHUMHU
opraHamMu JIep>KaBHOI BJIaJd /O OCOOM, BUHYBATICTh SKOi y BYWHEHHI
KOHKPETHOTO MTPaBOMOPYIICHHS IOBEJIEHO BIAMOBIAHO JI0 3aKOHY [2, c. 212].

JlificHO, nep)KaBHUM MPHMYC — II€ TpoIiec, 10 3a0e3neduye COoIllalbHHUM
nopsifok. IIpaBonopsaok Bu3HAayae MPUPOAY JEP>KABHOTO MPUMYCY, SKUH €
HEOOX1THUM aTpuOyTOM MeXaHi3My 3a0e3MeUeHHs TPaBONOPSAIKY, HOTO 3MICT —
MMOKA3HUK I[UBLII30BAHOCTI.

ToMy KOHCTUTYIIHHUN TpUMYyC OOIPYHTOBAaHO pO3MVIANATH SK BUJ
JIep’KaBHO-TIPABOBOTO MPUMYCY, SIKHI TOJISATAE y 3aCTOCYBaHHI B OCOOIMBOMY
IpOIECyaTbHOMY TOPSIKY BCTAaHOBIEHWX HOPMAaMHM KOHCTUTYIIMHOTO TpaBa
IPUMYCOBHX 3aXO[IB, MEPEBAXXHO OPraHi3aliiHO-TIPAaBOBOTO XapakTepy, 10
nyONMiYHO-BIaTHUX CYO'€KTIB TIpW TIOPYIICHHI YW 3arpo3i MOPYIICHHS
MPUHITUIIB KOHCTUTYIIIHHOTO JTay YKpaiH! Ta BiJHOBJICHHS KOHCTUTYIIHHOTO
IPABOIOPAIKY Ta 3aKOHHOCTI.

Pi3HOMaHITHICTH 3aX0/IB KOHCTUTYIIMHO-TIPABOBOTO MPUMYCY T03BOJISIE
KJacu(iKyBaTH HOro 3a TAKUMH KPUTEPISIMHU:

- 3a cy0’€KTaMU 3aCTOCYBAaHHS MPUMYCY — JE€P>KaBHUM, 10 3A1MCHIOETHCS
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JEep’)KaBHUMHU OpraHamMu; MYHIIUNAIbHUNA, 10 3aCTOCOBYETHCS OpraHaMu
MICILIEBOTO CaMOBPSIyBaHHS Ta TPOMAJITHCHKUH, 1110 peali3y€eThCs IHCTUTYTaAMU
IPOMAJITHCHKOTO CYCIIIBCTBA;

- Ha TIJACTaBax 3acTOCYBaHHS — TIOB’si3aHE 3 MPABONOPYIICHHSM,
MIJICTABOIO SIKOTO € BYMHEHHS MPABOMOPYIICHHS 1 HE IMOB'A3aHE 3 TaKUM
(Ham3BUUaitHi 00CTaBUHM, IPUPOIHI SBHINA Ta 1H.);

- 32 IHCTUTYTaMH KOHCTUTYLIHHOTO MpaBa — MpuUMyc y cdepi mpaBoOBOrO
CTaTyCy 0cO0H, Y 3aKOHOJJaBUOMY Ta BUOOPUOMY IMpOIlecax TOIIIO.

Y JOKTpUHI BUAUIAIOTHCS Taki (OPMU KOHCTUTYLIMHOTO MPUMYCY:
KOHCTUTYIITHO-TIPABOBE MIOTIEPEIKEHHS, KOHCTHUTYI[IITHO-TIPaBOBE
NPUNUHEHHS, KOHCTUTYI[IHHO-NPABOBE BIJHOBJIEHHS Ta KOHCTUTYLIHHO-
IIpaBOBa BIOBIIAJIbHICTb.

[lepma ¢opma € mucbMoBe O(iliitHE PO3MOPSIHKEHHS, PEKOMEH/IAIIII0
(monepeKeHHsI, MOJAaHHA, 3aCTEPEKEHHS) YIMOBHOBA)XKEHUX CYO'€KTIB 1010
HEOOXITHOCTI TPUMUHEHHS MNPOTUIIPABHOI [Ii YU CKacyBaHHA (aHYJIOBaHHS,
MPU3YIIUHEHHS ), SIKa CYNIEPEUUTh 3aKOHO/IaBCTRY.

Hpyra ¢opma 3acTOCOBYETbCS 3 METOI0 IPUIIMHEHHS HEHAJIEKHOTO
3MIMCHEHHS] TyOJIYHO-BIIAJHUX TIOBHOBAXEHb OpraHaMU JIEp>KaBHOI BIAJU
cy0’€KTiB, HE Mepeciilye KapadbHOI METH Ta HE BHUMAara€ HasBHOCTI BUHU
cy0’ekTa (HampuKJIaJ, 3ylIMHEHHS Jii aKTiB OpraHiB BUKOHABYOI BJIAJN).

Tpers ¢opma 3acTOCOBYETBCS 3 METOK BIJIHOBIEHHS HAJEXKHOTO
3MIUCHEHHS] JIeP)KaBHUX TMOBHOBAKEHb, BITHOBJICHHS TIPABOMOPSIAKY Ta
3a0€e3Me4eHHsl MpaB rPOMa/IsH.

UerBepTra (opMa € 3acToCyBaHHS B OCOOJMBOMY MpPOIECyaTbHOMY
MOPSAAKY YIOBHOBAXEHHM Ha Te Cy0’€KTOM KOHCTUTYIIMHMX 3aXO/IiB
BIIMOBIAANBHOCTI  (CaHKIIM) y  BHUIJIAAI  JOCTPOKOBOTO  MPHUITMHEHHS
MOBHOBAXEHb 10 JEPKaBHUX OpraHiB Ta iX MOCAZOBUX OCi0O, sIKI BUMHWIH
KOHCTUTYI[ITHE TIPABOMIOPYIIICHHS.

OO0OB’s130k 0COOM TIIKOPUTHCS TMPUMYCOBOMY BIUIMBY JCpP)KaBH Mae
IPYHTYBaTUCS Ha TMEBHIA miAcTaBl. BoHa Mae HoOpMaTWBHE 3aKpiIUICHHS,
BU3HAYCHHUI 3MICT, BUYEPIHUNA XapaKTep, BPaxOBY€ OCOOJMBOCTI TEBHOTO
BUIAJIKY Ta OPOKYE IOPUANYHI HACTIIKH.

HeratuBHi >k HacHiAKu, siKi OyJIyTh 3aCTOCOBYBATUCS y BIAMOBITHOCTI 3
HOpPMaMH KOHCTUTYI[IHHOTO MpaBa 3a BIJCYTHICTIO MPABOMOPYLIEHHS, B TEOPii
IMEHYIOTh MIpaMH KOHCTUTYI[IHHOTO MPUMYCY, SIKUA HE BIIHOCUTHCS IO MIp
IOPUINYHOI (KOHCTUTYLIMHO-TIPABOBOI) BIAMOBIAANBHOCTI. OTXe, HNpUMYC €
HIUPIIMM 32 BIAMOBIIAJIBHICTh, aj€ BIAMOBIAAIBHICTh 3aBXKIU Tepeadadae
npumyec [3, c. 28].

Po3MexxyBaHHsSI 3aXxO0JiB NMPUMYCYy B KOHCTUTYILINHOMY mpaBi YKpaiHH
HEOOX1THO 3AIMCHIOBATH 3a KiJbKoMa Kputepismu. [lepmn 3a Bce, Ha mijicTaBi
3aCTOCYyBaHHA. 3aCTOCYBaHHA [0 OCOOM 3aXO[IB KOHCTHUTYI[IHHO-TIPABOBOL
BIJIMOBIIAJTLHOCT]I € HACTIAKOM BYMHEHHS KOHCTUTYIIHO-TIPABOBOTO JEIKTY,
nependaueHoro HOpMaMHM KOHCTUTYLIMHOTO mpaBa YkpaiHu. I[umi 3axoau
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IPUMYCY 3aCTOCOBYIOTbCSI 3 TIEBHOIO METOI, HaNpHKIad, BiIHOBICHHS
KOHCTHUTYIIIHOT 3aKOHHOCTI TOIIIO.

[lo-npyre, 3a 4acoM 3acTocyBaHHS. Y pa3l MPUTATHEHHSA JI0
KOHCTUTYIIHHO-TIPAaBOBOI  BIJIMOBIAIBHOCTI MJIEThCS TNPO BXKE BUHWHEHE
nopymeHHs. Tojl, K KOHCTUTYIIHHUM MpaBoM YKpaiHd mnepeidauveHi 1HIIi
3aX0JM TPUMYCY, SIKI 3aCTOCOBYIOTHCA Yy pasi g0 abo i 4Yac BYWHCHHS
IPOTUIPABHOI AISUTBHOCTI (3aX0/1M TIOTIEPEIXKEHHS Ta IPUITUHEHHS ).

[To-Tpere, depe3 xapakTep HECHPHUSATIMBUX HACTIIKIB. 3aCTOCYBaHHS
3ac001B MPUMYCY B KOHCTUTYLIMHOMY MpaBi YKpaiHW HE CYIMPOBOIKYETHCS
BCTAHOBJICHHSIM JOJAaTKOBUX O00OB'S3KiB, M030aBIEHHSAM Yl OOMEXKEHHSM IPaB.
BoHnu nependadaroTh JMille BUKOHAHHS HEBUKOHAHOTO 000B’SI3KY, KU 1CHYBAaB
paHilie; BiTHOBJICHHS NIEPBICHOTO CTaHy; MPUITMHEHHS JIETIKTY.

[To-ueTBepre, 3a (QYHKLIOHAIBHOIO CIPSAMOBAHICTIO. Tak, OCHOBHOIO
(GyHKII€I0 BIAMOBIIAJLHOCTI € BHUXOBHMM 1 MNpOoQIIaKTUYHUN BIUIMB Ha
IPABOIOPYIIHNKA, TPaHCHOPMYIOUM HOro0 COBICTh UIUIAXOM 3aCTOCYBAaHHS
KapaJbHUX CAHKI[. AJle OCHOBHOIO METOIO € MTOKapaHHs, TOJI K 1HIII 3aX0AU
npuMycy, TnepeadadyeHi KOHCTUTYI[IWHUM 3aKOHOM VYKpaiHu, Ii€i MeTH He
HEepecHiAyIoTh. 3axoau MpUMYCy, NependadyeHi KOHCTUTYLIHHUM IpaBOM
VYkpaiHu, crnpsMOBaHI Ha BIJHOBJICHHS MHOPYIIEHOTO IEPBICHOIO CTaHy Ta
NPUIMHEHHS KOHKpeTHoro 3iounHy. Illomo momepemkeHHs, SK MeETH
3aCTOCYBaHHSA KOHCTUTYLIMHO-IPABOBUX CaHKLIA, TO TYT MHAETbCA MpPO
nonepeKeHHs MoAI0HUX MPaBONOPYIIEHb Y MaOYyTHbOMY.

OT1xe, MACYMOBYIOUH, BapTO BKa3aTH, 10 KOHCTUTYLIMHUI pUMYC — 1€
OararorpaHHuMid Ta CKJIAJHUNA TpaBOBUM IHCTUTYT. BiH cknamaerbes 3
PI3HOMaHITHUX OXOPOHHHMX HOPM Ta IHCTUTYTIB KOHCTHUTYIIMHOTO IpaBa, IO
3aKpIIUTIOIOTH PI3HI 3aXO/JM BIUIMBY, BUJOBA PI3HOMAHITHICTh SKUX Y SIKIMCH
YaCTHHI «TIOBTOPIOE» CUCTEMY 3aXOJIB JIEPKaBHO-TIPABOBOTO MPUMYCY B 1HIITUX
rajry3sx mpaBOBOTO PETYJIIOBAHHS, ajie BOJIHOYAC MA€E CYTTEBI OCOOJIMBOCTI.

Po3kpuBaroun mpaBoBYy MpUPOAY KOHCTUTYLIHHOTO MpUMyCy OyIio
3’SCOBaHO, 10 BIH € BUAOM JEpPXKABHOTO MPUMYCYy, SKHM TMoyArae y
3aCTOCYBaHHI B OCOOJIMBOMY MpOIECYalbHOMY HOPSAIAKY BCTaHOBJIEHUX
HOpMaMH  KOHCTUTYI[IHHOTO TIpaBa NPHUMYCOBHX 3aXOMiB, MEPEBaKHO
OpraHi3aliifHO-IPaBOBOTO XapakTepy, A0 MyOJIIYHO-BIAJHUX CYO'€KTIB TpH
MOPYIIEHH] Y 3arpo3i MOPYLIEHHS! MPUHIUITIB KOHCTUTYLIHHOTO J1axy YKpaiHu
Ta BIAHOBJICHHS KOHCTUTYIIMHOTrO MpPaBOMOPSAAKY Ta 3aKOHHOCTI. Y 4wHcHi
3ax0/AiB  (CaHKIIM) KOHCTUTYUIMHOTO NPUMYCY CIiA BUIUISATH: 3aXOAH
KOHCTHUTYI[IHHO-TTPABOBOTO TOTMEPEHKEHHS; 3aX0 KOHCTUTYIIIMHO-TIPABOBOTO
NPUITMHEHHS; KOHCTHUTYIL{IHHO-B1THOBITIOBAJIbHI 3aX0au (3axommu
KOHCTUTYLIHHO-IIPABOBOIO  3aXUCTY); 3axoAu (CaHKLIi) KOHCTUTYLINHHO-
IIPaBOBOI BiATIOBIJAaILHOCTI.

[ Tomy, TsDKIOUM 4O JEMOKPATHUYHOI Ta MPABOBOI JepKaBH, YKpaiHa Mae
3a0e3MeYnTH  HaJeKHE  3a0e3MeYeHHs  KOHCTUTYLUIMHOTO  HpUMYCy y
BIJIMTOBITHOCTI 10 BEPXOBEHCTBA MpaBa Ta 3aKOHHOCTI.
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HalioHaibHOTro yHiBepcuteTy iMeH1 B.H. Kapasina, x.10.H., nom. I'.B. 3ybenko.

BE3IEKOBUI BUMIP PEAJIIBAIIL KOHCTUTYIIMHUX

OBOB'SI3KIB HE 3AIIOJIIOBATH HIKOAY IMTPUPOJI TA

BIJIIIKOJIOBYBATH 3ABJAHI il 3BUTKH Y CUCTEMI
BA30BUX IIIHHOCTEM €C

Ka3akoB AntoH I'ennaaifioBuy,
acmipaHT IPUIUYHOTO (PaKyIbTETY
XapKiBChKOr'0 HAIIOHAJIBHOTO
yHiBepcuteTy iMeHi B. H. Kapa3ina

3a0e3neueHHsT HAI[IOHAIBHOI Oe3neku YKpaiHu Tnepeadadae BKUTTS
[IJIOTO  KOMIUIEKCY  PI3HOCTIPSMOBAHMX  3aXOMdiB,  SIKI  CTOCYIOThCSA
HaWPI3HOMaHITHIIUX cdep NepKaBHOTO Ta CYCHUIBHOTO JKUTTA. Y CHCTEMI
3a0e3MeUeHHs] HAIllOHAJIbHOT Oe3meku 0ocoOJMBe Miciie 3aiiMae 1i eKOJIOoriyHa
CKJIaJIOBa, a TOYHIIIE €KOJIOT1YHa Oe3MeKa, sika € OKPEeMHUM BHJIOM HalliOHAJIbHOI
Oe3neku YKpaiHu, 3aiiMarouu y il CTPYKTypi BIAMOBIAHE MICIE Ta, BIUIMBAIOYU
Ha peamizamito 0a3zoBux IiHHOCcTeW €C. Y 3acagaX KOHCTHUTYHIHHOIO Jamy
VYkpaiHu 3HaXOJAWMO TIOJOKEHHS TpO Te, MO 3a0e3MEUYCHHS] EKOJOTIYHOL
Oe3neky 1 NIATPUMAaHHS EKOJOTIYHOI pIBHOBarM Ha TepUTOpil YKpaiHu,
nojonaHHs  HachmigkiB  YopHoOMNbCbKOi  Karactpopu —  Karactpodu
IJIaHEeTapHOTro MaciuTaly, 30epekeHHs TeHODOHAY YKpPaiHCHKOTO Hapoay €
000B’s13k0M nepxaBu (ctarTs 16 Konctutyuii Ykpainu [1]).

3 1i€i KOHCTUTYLIMHOI HOpPMH O€3MOCEpEeHhO BUTIKAE TE€, IO
3a0€3MEUYCHHS] E€KOJIOTIYHOI O€3IMeKH TMOKIAMaloThCesl Ha Jep)kKaBy, SKa Mae
BIJINOBIAHI 000B’s13KM Yy i cpepi. Pazom 13 TuM, ypaxoByroun O0araTorpaHHiCTh
eKOJIOT1YHOi Oe3MeKH, MOTEHI[IIIHI MOMJIMBOCTI CYCHUIBCTBA Ta OKPEMHUX OCIO
I0JI0 BIUIMBY Ha €KOJIOTiI0, HE JIMIIE JeprKaBa MOBUHHA OyTH JOTUYHOIO O
MPOIIEeCiB 3a0€3MeYEHHST €KOJIOTIUHOI Oe3nekn. Y 3B 3Ky 3 UM, BBAKAEMO, IO
0 TIMTaHb EKOJOTIYHOi OE3MeKM MOXKHA 3acTOCYBaTH 3a aHAJOTIEI0
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KOHCTHUTYIIIfHE TIOJIOKE€HHsI, 3adiKcoBaHE Yy 4YacTWHI Tmeprriid crarti 17
OcHoBHOro 3akoHy VYkpainu [l] mpo Te, MmO 3aXHUCT CYBEPEHITETY 1
TEPUTOPIATBHOI IUTICHOCTI YKpaiHu, 3a0e3nedyeHHs ii EKOHOMIYHOI Ta
iH(opMalriitHoi Oe3reKku € HaWBaXIUBIIIUMH (PYHKIISIMU ACp’KaBH, CIPABOIO
BChOI'0 YKPaiHChKOTO HAPOIY.

Takum uynHOM, OyAE€MO BHUXOIUTH 3 TOTO, IO HE TIUIBKU 3a0€3MEUYCHHS
BOEHHOI, 1H(OpMAIfHOI Ta €KOHOMIYHOI Oe3MeKkHu, Mpo sKi Oe3mocepenHbo
waerbcs y uactuHi mnepmni crtarti 17 Koucturymii VYkpainm [1], €
HAWBaXJIMBIIIOK (YHKIIE€IO Jep>KaBU Ta CIPaBOI BCHOTO YKPATHCHKOTO
HapoAdy, ajie i eKkoJoriuHoi Oe3neku. Takuii BUCHOBOK 0a3yeThbcs HA PO3yMiHHI
HalllOHAIBHOI O€3MeKu YKpaiHW K IUIICHONO KOMIUIEKCY 1i BUIIB, KOXKEH 3
SKMX 3J1ACHIOE CBIM BHECOK Yy CTaH 3aXMILEHOCTI JEP>KaBHOTO CYBEPEHITETY,
TEPUTOPIATBHOI IUTICHOCTI, JEMOKPATUYHOTO KOHCTUTYIIIHHOTO JIaly Ta 1HIIUX
HaI[lOHAIBHUX 1HTEpECiB YKpaiHu BijJ peaibHUX Ta MOTEHIIAHUX 3arpo3. [lpu
JoMy €KoJIoriuyHa Oe3meka y Il cucTeMi 3aiiMae Jajaeko He OCTaHHE Mmiclie. Tak,
yacTuHa dYeTBepTa cTarti 3 3akoHy Ykpainu «[Ipo HamioHanbHy Oe3nexy
VYkpainu» [2] BCTaHOBIIOE, IO JEp’KaBHA MONITHKA y cdepax HalioHaJIbHOI
Oesmekn 1 OOOpOHHM  CIIPSMOBYETBCS  Ha  3a0e3MEUYCHHS  BOEHHOI,
30BHIITHBOMOIITUYHOI, JIEPKABHOI, EKOHOMIYHO1, 1HPOPMAIIHHOI, €KOJOTIYHOI
Oe3mneku, O0e3nmeKr KPUTHYHOI 1HPPACTPYyKTypH, KiOepOe3neku YKpaiHu Ta Ha
1HII1 11 HanpsIMU.

Kpim Toro, y Crparerii HauioHangbHOi Oe3neku YKpaiHu, mo OyIio
3arBep/keHo Ykaszom Ilpesunenta VYkpainum Binx 14 BepecuHs 2020 poky
Ne 392/2020 [3] BcTaHoOBiEeHO, 1O Oepyuun A0 yBard (¢GyHAAMEHTANIbHI
HaIllOHAIBHI 1HTEepecH, Bu3HaueHi Konctutymiero ta 3akoHom Ykpainu "IIpo
HaIllOHATBHY Oe3neKky YKpaiHu", MNplopUTeTaMH HalllOHAJIBHUX 1HTEPECIB
VYkpainu Ta 3a0e3meueHHs  HAIllOHAIBHOI OE3MEeKH €  BIJICTOIOBAHHS
HE3aJIKHOCTI 1 JIEPKABHOTO CYBEPEHITETY, BIJIHOBIECHHS TEPUTOPIATBHOI
[UTICHOCTI y MeXaxX MIKHAPOIHO BU3HAHOTO JIEPKABHOTO KOPJOHY YKpaiHW,
CYCIUJIBHUIM PO3BUTOK, HAcaMIlepe]] PO3BUTOK JIFOJICBKOTO KaIlliTaly, 3aXHCT
mpaB, CBOOOJ 1 3aKOHHHMX IHTEPECIB TPOMAJIIH YKpaiHW, €BpoIelchka Ta
€BpOATIaHTUYHA 1HTerpauis. [Ipu doMy cepen HampsiMiB pearizailii yKazaHHX
npioputeTiB 'y Crparerii 0coOJMBO BUILISETHCS 3a0€3MEUYEHHS EKOJIOTTYHOI
Oe3MeKH, CTBOPEHHSI OE3MEeYHUX YMOB JKUTTEAISUIBHOCTI JIIOJIMHU, 30KpEeMa Ha
TEPUTOPIAX, 110 MOCTPAXKAAIM BHACIIOK OOMOBUX Mii, po30yaoBa eheKTUBHOL
CHCTEMH LIUBUTLHOTO 3aXHUCTY.

VY vactuni nepuriit crarti 17 Koncrurymii Ykpainu [1] BkazaHo Ha meBHI
BUJIM HAI[IOHAIBHOI OE3IEKH, cepel SIKUX €KOJIOTIYHY Oe3neKy He Ha3BaHO, alie
BOHA, Oylyud MPIOPUTETHUM BHUJOM ii 3a0€3MEUeHHSs, BIJIIrPA€ CYTTEBY POJIb Y
dbopMyBaHHI IUTICHOTO CEpEJOBUINA OE3MEYHOr0 ICHYBAaHHS  JIIOJIMHH,
CYCIIJIbCTBA Ta JIEp>KaBH, a TAKOXK HABITh 1 CBITOBOI cmijbHOTH. Ha 116 Takox
3BepTA€ThCS yBara 1 B myHKTI 56 Crparterii, Ae 3aKpiljieHO, IO €KOJIOTi4Ha
Oe3meka, 30kpeMa Oe3mneKa CepeloBUINA KUTTEMISITEHOCTI JIFOAWHN, — OJIUH 13
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HaWBUILKX TPIOPUTETIB. Y 3B’A3KY 3 I[UM, CTABUTHCS MUTAHHS MPO CTBOPECHHS
YyMOB i1 TIATPUMAHHS €KOJIOT1YHOI pIBHOBarm Ha Teputopli YKpaiHu,
MOJIEpHI3aIlli ~ KOMYHaJIbHOI  1HOPACTPyKTypH,  IIOCHUJICHHA  OXOPOHHU
HABKOJIMITHBOTO MPUPOTHOTO CEPEIOBUIIA, YIIPOBAHKEHHS HOBITHBOI CUCTEMU
MOBOJ/IPKEHHS 3 BIJIXOJAMHU 1 CKOPOUYEHHSI MPOMUCIIOBUX BUKHUJIB, 3a0€3MEUECHHS
e(pEeKTUBHOTO BHUKOPUCTAHHS MPUPOIHHUX PECypCiB, 3aXUCT JICIB 1 BOJOWM,
pPO3BUTOK 3amoBigHOTO (OHIY, 3amoOiraHHs BUHUKHCHHIO HETAaTHBHUX
HACJIJIKIB HAJA3BUYAMHUX CUTYalllld MPUPOAHOTO 1 TEXHOTEHHOTO XapakTepy Ta
1X YCYHEHHS.

Bce BuimmenaBeneHe 3 OYEBHAHICTIO BKa3dye Ha Te, MO 3a0e3medcHHS
eKOJIOT1YHOI Oe3IeKH € He JHIIe 000B’sI3KOM JIepKaBH, AK 11€ BKa3aHO y CTaTTi
16 Koncrurymii Ykpainu, a Takox 1 SBJsS€ COOO HAMBaXXIUBIIIY (PYHKIIIIO
JIep’KaBH, TPO M0 HAEeThCs y YacTuHI mepiriit ctatti 17 OcHoBHOTO 3akoHY
Vkpainu. KpiMm TOro, B OCTaHHbOMY NPUIIKMCI 3a3HAYEHO IMPO OpraHiyHe
pPO3YMiHHS 3a0€3MEeUeHHS BIAMOBIAHUX BHU/IIB HAIllOHAJIBHOI Oe3meku YKpaiHu
K HAWBaOXKJIMBIMUX (QYHKIINA JEp>KaBU, TaK 1 CIPaBU BCHOTO YKPaiHCHKOTO
Hapoay. Y 3B’SI3Ky 3 IIUM € MIJCTaBH PO3MIISIATU 3a0€3MeUYeHHs] €KOJOTTYHOL
Oe3rneku sk 3 OOKy JepKaBH, TakK 1 3 OOKy CYCHUIbCTBA Ta OKPEMHX HOTO
IIPEICTABHUKIB.

Hama no3uuig 3HaXOOuTh CBOE MIAKPIIUIEHHS 1 Ha PIBHI 1CHYBAHHS
KOHCTUTYIIHHOTO MEXaH13My JOTHYHOCTI BCbOI'0 HAPOAY Ta KOKHO1 JIOJUHU 10
MUTaHb 3a0e3MeUYeHHsT EKOJIOTTYHOI Oe3MeKu uepe3 peali3alliio BiJIMOBIIHUX
KOHCTUTYLIIHMX 000B’s13KiB. IX 3akpimneno y crarti 66 Koncrurymii Ykpaini,
BIIMOBIZHO 10 SIKOi, KOKEH 3000B'S3aHUN HE 3alojilOBaTH IIKOAY MPHUPOIL,
KyJIbTYpPHIA CHAJAIIWHI, BIAIIKOJAOBYBAaTH 3aBAaHi HUM 30uUTkH. CTOCOBHO
BHECKY Y CHCTEMY 3axXOJiB 3a0e3ledyeHHs eKOJOoriyHoi Oe3meKu, TO
MPOCIIKOBYETHCS JIBA KOHCTHUTYIIMHI OOOB’SI3KM, a caMe OOOB'SI30K HE
3aroJi0BaTH IIKOAY TPHUPOAL Ta 00OB’S30K BIIIKOJIOBYBATH 3aBAaHI 30UTKH
npuporai. Jlo toro k (QopMyltoBaHHA «KOXEH...» YKa3zye Ha Te, W0 IIi
KOHCTUTYI[IHHI 00OB’SI3KM CTOCYIOTHCS SIK TPOMAJsH, TaK ¥ 1HO3EMIIIB Ta OCi0
0e3 rpoMaIsTHCTBA.

Crnig 3BepHYTH yBary Ha IOJIOKCHHSI TIOTOYHOTO 3aKOHOJABCTBA Y Wi
cdepi, 1110 TOKIUKAHI PO3BUBATH BKa3aH1 BUIIE KOHCTUTYIIIHHI 000B’s13ku. Tak,
BIAMOBIAHO 70 cTarTi 12 3akony VYkpainu «IIpo OXOpoHY HaBKOJHUIIIHBOTO
MPUPOJIHOTO cepefoBuia» [4], rpoMmaasHu VYKpaiHu 3000B's3aHi Oepertu
IPUPOAY, OXOPOHSTH, palllOHATLHO BUKOPUCTOBYBATH ii Oararcrsa BiJIOBIIHO
70 BUMOT YMHHOTO 3aKOHOJIaBCTBA MPO OXOPOHY HABKOJHUIIIHBOTO MPHUPOJIHOTO
CEpeNlOBUINA; 3IMCHIOBATH [ISJIBHICT 13 JOJEPKaHHSIM BUMOT €KOJIOTTYHOI
Oe3MeKu, 1HINUX eKOJOTIYHUX HOPMATHUBIB Ta JIMITIB BUKOPUCTAHHS TIPUPOTHUX
pecypciB;, HE TMOPYIIyBaTH EKOJIOTIYHI TpaBa Ta 3aKOHHI 1HTEPECH 1HIIUX
cy0'ekTiB; BHOCHTH ITpadu 3a €KOJIOTIYHI MPaBOTOPYIICHHS; KOMIICHCYBAaTU
HIKONy, 3aloAisiHy 3a0pyIHEHHSM Ta IHIIMM HETaTUBHUM YIUIMBOM Ha
HABKOJIMILIHE TpHpOAHE cepedoBuie. KpiM Toro, rpomaasHu YKpaiHu
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3000B's13aH1 BUKOHYBATH ¥ 1HII OOOB’S3KH y Taly31 OXOPOHU HABKOJHUIIHBOTO
MPUPOIHOTO CEpeOBUIIA BIATOBIHO JI0 3aKOHIB YKpaiHH.

Cnin 3BEepHYTH yBary Ha Te, 11O MOJIOXEHHS MOTOYHOTO 3aKOHO/IABCTBA,
AK€ CHOpSIMOBAHO Ha JeTali3allil0 BKa3aHOTO BHUIIE KOHCTUTYILIHHOTO
MOJIOKCHHS, PO3KpHUBA€  BIAMOBIAHI OOOB’S3KM Yy  Tajay3l  OXOPOHH
HABKOJIMIITHLOTO TIPUPOJHOTO CEPENOBUINA IIUPINEe HDK II€ 3aKPIIUICHO Y
Koncturymii Ykpainu 1 Takuil miaxiJ € BUNpaBIaHUM. Y TOW ke yac, 3aKoH
JIETIO 3BYXKYy€E c(hepy MpaBOBOTO PETYIIOBAHHS, OCKUTBKH MOIIUPIOE PeaTi3alliro
BKa3aHUX OOOB’SI3KIB JIMILIE HA TPOMAJISH, HE BKa3ylOUM Ha 1HO3EMIIIB Ta 0OCli0
0e3 rpoMaIsTHCTBA.

Kpim Toro, Ha3BaHuii 3aKkOH TakKOX JE€Tali3ye NUTaHHS CTOCOBHO
BIJIIKOYBaHHSI 3aBJIaHUX 30UTKIB MPHUPOJI SK OKPEMOTO KOHCTUTYIIMHOIO
000B’s3Ky, TpPO SKUM BKAa3aHO B OCTaHHIM 4YacTWHI PEYEHHS CTaTTl 66
Koucrurymii Ykpainu. Tak, BIANOBIIHO O YACTUHHU MeEpIIoi cTarTi 69 1mboro
3aKoHy, IIKOJIa, 3aM0/[ITHa BHACIIIOK MOPYIICHHS 3aKOHOJIABCTBA PO OXOPOHY
HABKOJIMITHBOTO TPUPOJHOTO CEPEJOBHINA, MIJJISITa€ KOMIIEHCAIlll B TOBHOMY
o0cs3l.

Otxe, 3akoH VYkpainu “IIpo 0XOpoHY HaBKOJHMIIHBOTO MPUPOIHOTO
cepelioBUIIA”, SKWWA BHU3HAYa€ IMPaBOBl, E€KOHOMIYHI Ta COIlajdbHI 3acaau
oprasizaiii OXOpOHH HAaBKOJIMITHBROTO TPHUPOJHOTO CEPEJOBHINA B iHTEpecax
HUHIIIHBOTO 1 MAaOYTHIX MOKOJIIHb, J€TalI3y€e KOHCTUTYLIHI 00OB'SI3KU 11100
HE 3aMoAITHHS WKOAMW MPUPO/Il Ta BIIIIKOAYBAHHS 3aBIaHUX 11 30MTKIB.

besnepeuno, cmig ypaxoByBaTH 1 Te, IO Yy pa3l BUHUKHEHHS
EKCTPAOpAMHAPHUX CUTYaIllH, sIKI MOB'sI3aH1 13 3arpo3aMu €KOJIOTTYHIN cuTyarlii
OOMEXHUTHUCA peali3alli€l0 HaBEJICHUX BHIINE KOHCTUTYIIHHUX OOOB'SI3KIB,
nependaueHux crarrero 66 Koncruryii Ykpainu He mokHa. Tak, 30kpema, npu
BUHUKHCHHI HAJ3BHYalHUX CHUTYyallli TEXHOTeHHOro abo MPHUPOJIHOTO
XapakTepy HE HUXKYE 3arajbHOJEPKAaBHOTO PIBHS, IO MPU3BEIU YU MOXKYTh
MPU3BECTH JIO JIFOJCHKUX 1 MaTEPlaJIbHUX YTpaT, CTBOPIOIOTH 3arpo3y KUTTIO Ta
3I0POB’I0 TPOMAJSIH MOXE 3alpoBaKyBaTUCAd HAA3BUYAHUN CTaH SK
0COOJIMBUI TTPAaBOBUHN PEXKUM, IKUH MOKE THMYACOBO BBOJAUTHCS B YKpaiHi a0o
B OKpPEMHUX ii MICLIEBOCTSX Ta, IKUM rependayae HaJlaHHs BIAMOBIIHUM OpraHaM
Jep>KaBHOI BJIaJM, MICIICBOTO CaMOBpSIyBaHHS, BIICHKOBOMY KOMaHIyBaHHIO
MMOBHOB&)X€Hb, HEOOXIAHUX ISl BIABEPHEHHS 3arpo3u 1 3a0e3IeueHHs] Oe3MeKH
Ta 30pOB’S TPOMaJAsH, HOPMAJIbHOIO (DYHKI[IOHYBAaHHS  HalllOHAJbHOI
€KOHOMIKH, OpraHiB Jep>KaBHOI BJIaJAW Ta MICLIEBOTO CAMOBPSyBaHHS, 3aXUCTY
KOHCTHUTYI[IHHOTO JIaay, a TAaKOX JOIMyCKae TUMUYacoBe, 00yMOBIIEHE 3arpo3010,
OOMEXKEHHS y 3/IMCHEHHI KOHCTUTYLIMHMX TIpaB 1 CBOOOJ JIFOJAWHH 1
rpOMaJITHUHA Ta MPaB 1 3aKOHHUX THTEPECIB IOPUIUYHUX 0CI0 13 3a3HAYEHHSIM
CTPOKY il 11X 0OMEXKEHb.

Bigmosimno mo crarti 19 3akony VYkpaiam «lIpo mpaBoBuii pexum
HaJI3BUYAHOTO CcTaHy» [5], yci TpomaasHM Ha TEpUTOpii, J€ BBEICHO
HAJ3BUYAHUANA CTaH, 3000B’si3aHI COPHUSITH OpraHaM BUKOHABYOi Biamu, Pami
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MiHICTpiB ~ ABTOHOMHOI  Pecnybmiku  Kpum,  opramam  MiCI€BOTO
CaMOBpSJIyBaHHS Ta BIJIMOBIAHOMY BIMCHKOBOMY KOMAaHJIyBaHHIO Yy 3IIMCHEHHI
3axO0/IiB MTPABOBOTO PEKUMY HAJI3BUYAWHOTO CTaHY. [Ipore y  pexumi

MOBCSKICHHOI KUTTEMISIBHOCTI JOTHYHICTh (PI3MYHUX OCI0O J10 THUTaHb
€KOJIOTIYHOI Oe3MeKW TIOBHMHHA peali3oByBaTHUCS Ha PIBHI BHKOHAHHS
KOHCTUTYIIIHHUX OOOB’SI3KIB IMIOAO HE 3alOMisTHHS IIKOAW TPHUPOAL Ta
BiJIIITKOyBaHHS 3aBIaHUX 30U TKIB.

Takum YWHOM, Ha TMIiJCTaBl BUKJIAICHOTO BBAXXAEMO BKa3aTH Ha Taki
acnektu. [lo-mepmie, exosoriyHa Oe3neka sSK OAWH 3 BHUIIB HAI[lOHAIHHOI
Oe3nexn YKpaiHu MOBUHHA PO3TJISAATUCS K HAaWBaXMBIIIa QYHKIIIS AepKaBH,
il 00OB’s30K Ta CIpaBa BChOIO HApOAay, cycrnuibcTBa. [lo-apyre, HaBeneHuit
MOTJISI]] HA €KOJIOT1UHY Oe3mneKky Oyzae CIpusaTd OUTBII YITKOMY PO3YMIHHIO Ta
OUIBII BIJIMOBIIAJIbHOMY CTaBJICHHIO JI0 peali3allii KOHCTUTYIIMHUX 00OB'SI3KiB
I0JI0 HE 3aMOJITHHS IKOU MPUPOJl Ta BIIIIKOAYBAHHS 3aBJIaHUX 1l 30MTKIB.
[To-Tpere, B ymMoBax MpPaBOBOIO PEXUMY HAJA3BUYAWHOTO CTaHy B AacIeKTi
3a0€3MEeUYCHHsI €KOJIOTTYHOI Oe3MeKH peaiizailisi KOHCTUTYIIMHOTO OO0OB'SI3KY
II0JI0 HE 3amoJisSIHHS IIKOIW MPUPOJI Ta BIIIIKOJAYBAaHHS 3aBJaHUX 30UTKIB
MOBUHHA JIOTIOBHIOBATUCSI O0OB'SA3KOM YCIX OCIO CHPHUSITH OpraHaM Aep>KaBHOI
BJIAJM, MICIICBOTO CaMOBpPSAYBaHHS Ta BINCHBKOBOMY KOMaHIyBaHHIO Y
3MIICHEHHI 3aXO0/IB TAKOTO PEXKUMY.

Cnucok euxopucmanux oxcepen:

1. Konctutyuiss Ykpainu : mpuiiHsTa Ha 1sTiid cecii BepxoBHoi Paau
Ykpainu 28.06.1996 p. Bioomocmi Bepxosnoi Paou Yxpainu. 1996. Ne 30.
Cr. 141.

2. Ilpo namionanbHy O0e3nexky Ykpainu : 3akod Ykpainu Big 21.06.2018 p.
No 2469-VIII. Bioomocmi Bepxosnoi Paou Yxpainu. 2018. Ne 31. Ct. 241.

3. IIpo pimenns Panu HarionanbHoi 6e3neku 1 00opoHu Ykpainu Bin 14
BepecHs1 2020 poky "lIpo Crparerito HamioHanabHOT Oe3nekn Ykpainu'": Yka3
[Ipesunenta  Ykpainm  Bim  14.09.2020 p. Ne  392/2020. URL:
https://zakon.rada.gov.ua/laws/show/392/2020# Text

4. TIpo OXOpOHY HaBKOJMILIHBOTO MPUPOJHOTO CEPEOBHILNA: 3aKOH
VYkpainu Big 25.06.1991 p. Ne 1264-XIl. Bioomocmi Bepxosnoi Paou Ykpainu.
1991. Ne 41. Cr. 546.

5. Tlpo mpaBOBU peXUM HAI3BUYAMHOIO CTaHy: 3aKOH YKpaiHU Bij
16.03.2000 p. Ne 1550-111. Bioomocmi Bepxosnoi Paou Ykpainu. 2000, Ne 23.
Cr. 176.

Haykosuil kepiénuk: NOUEHT Kadeapu Nep:KaBHO-TIPABOBUX TUCIUILIIH
IOPUANYHOTO (paKyIbTeTy XapKiBCHKOTO HAIllOHAJIBHOIO YHIBEPCUTETY IMEHI
B.H. Kapasina, x.10.H., noi. €.1. I'puropenxo.


https://zakon.rada.gov.ua/laws/show/392/2020#Text

62

MPABA JIFOJUHHA B CUCTEMI BA3OBUX IIIHHOCTEM €C

Meabnuk HOuis FOQpiiBHa,
KypcaHTka akynbrery Ne 4
XapKiBCHKOT'O HAI[IOHATIBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

€pomneticekuii Coro3 31MCHIOE 3aX0/IU 3 MIATPUMAHHS Ta TapaHTyBaHHS
IIpaB JIIOJMHHA y CBOIX 30BHIIIHIX BIJHOCHMHAX BIATIOBIIHO JIO0 CBOIX OCHOBHHX
MPUHITUIIB CBOOOAM, JEMOKpaTii Ta TOBard a0 TpaB JIIOJWHU, a TaKOXK
BEPXOBEHCTBA TpaBa. BiH mparHe BpaxoByBaTH MUTAHHS MIOJ0 3a0e3meueHHs
npaB JIIOIUHM Yy BCIX CBOIX TOJITMYHHUX CTpaTerisix Ta Mporpamax, 1
BUKOPUCTOBYE PI3HI IHCTPYMEHTH TMOJITHUKUA TpaB JIOJWHU I 3I1ACHEHHS
KOHKPETHHUX 3aXO0/11B, BKJIIOYal0un (DiHAHCYBAHHS KOHKPETHUX MPOEKTIB.

[IpaBoBOIO OCHOBOI0 AisuibHOCTI €Bpomeiicbkoro Cow3y y cdepi
MITPUMaHHS Ta rapaHTyBaHHS MPaB JIIOAUHH €:

- Crartsa 2 Joroeopy npo €C: «Coro3 3aCHOBaHO Ha IIHHOCTSX ITOBAar# Ji0
JIIOJICBKOI T1THOCTI, CBOOOJAM, JIEMOKpaTii, pIBHOCTI, BEPXOBEHCTBa IMpaBa Ta
MOBary JI0 MpaB JIIOJUHU, 30KpeMa 0ci0, 110 Hajie:KaTh 0 MeHIIuH. Li miHHoCTI
€ CIUIBHUMHM JUIsl BCIX JEPKaB-WJIEHIB y CYCIUIBCTBI, J€ IMAaHYE ILIIOPAII3M,
HEJMCKPUMIHALIISL, TOJIEPAHTHICTbD, MPABOCY /IS, COJIIAPHICTh Ta PIBHICTh KIHOK
1 gosoBikiB» [1];

-Crarrs 3 [Horosopy mpo €C: V¥V cBoix BigHOocuHax 31 cBitoM Coro3
COpHsiE «BUKOPIHEHHIO O1IHOCTI Ta 3aXMCTy MpaB JIIOJWHU, 30KpeMa IpaB
JTUTUHU, a TAaKOX CYBOPOMY JOTPUMAaHHIO Ta PO3BUTKY MIKHApPOJHOTO TpaBa,
30KkpemMa gotpumanHio npuHnuniB Ctatyty OOH» [1];

-Cratts 6 JloroBopy mpo €C: «Cor3 BH3HAae ImpaBa, CBOOOIM Ta
MPUHITUIH, 3aKiajeHl B XapTii OCHOBOMOJIOXKHUX MpaB €Bporeiicbkoro Corosy
B 7 rpynnst 2000 poky 31 3miHamu, BHeceHUMHU y CtpacOypsi 12 rpynus 2007
POKYy, 110 Ma€ ogHaKoBYy 3 JloroBopamu ropuanuny cuiay». Kpim toro, «Coro3
npUeENHYEThCS 70 €Bpomeiickkoi KOHBEHINT Mpo 3aXWCT MpaB JIIOAWHH 1
OCHOBOTOJIOKHUX CB0O0OJ. OCHOBOIIOJIOXKHI TMpaBa, 110 TapaHTYHOTHCS IIEI0
KOHBEHIIIE€I0 1, SIKI BUIUIMBAIOTHh 3 KOHCTUTYIIMHUX TPAIUIlIf, CIUIBHUX JJIs
JiepKaB-wICHIB, € 3arallbHUMH NTpUHIIUIamMu ipaBa Coro3y» [1];

-Crattsa 21 HoroBopy mpo €C: «¥Y cBoiX AisiX Ha MDKHApOJHIM apeHi
Cor03 Kepy€eTbes MPUHIIAITAMH, SIKI HATUXHYJIU Ha HOTO CTBOPEHHS, PO3BUTOK Ta
PO3LIMPEHHS Ta, sIKI BIH Ma€ HaMip MOIIMPIOBATH Yy CBITI, a came: JeMOKparTis,
BEPXOBEHCTBO TMpaBa, YHIBEPCAJIbHICTh Ta HEMOAUIBHICTH TpPaB JIIOJAWHH Ta
OCHOBOIIOJIO)HUX CBOOOI, TTOBara Jio JIFOACHKOI T'AHOCTI, TPUHITUITN PIBHOCTI Ta
coiiapHOCTi, a TakoX JorpumanHs npuHuumiB Crarytry OOH Ta
MDKHapoaHoro mpasa». s mporo «Coro3 mparHe po3BUBATH BITHOCHMHHU Ta
BCTAHOBJIIOBATH IMAPTHEPCTBO 3 TPETIMH KpaiHAMU Ta MIKHAPOJIHHUMH,
perioHaJIbHUMUA ~ a00  CBITOBHUMH  OpraHi3alliiMU», «CHOpPHUSE€  TMOUIYKOBI
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0araToCTOPOHHIX pIlIEHb CHUIBHUX MpoOsieM, 30kpema B pamkax Opraxizaiii
O0’ennanux Hariii» [1];

-Crarts 205 Horoopy npo ¢ynkuionyBanHa €C: «JlisibHicTs Coro3y
Ha MDKHapOJHIN apeHi KepyeTbes TMPUHIMIAMU, Tepeciiaye Il Ta
MPOBAIUTHCS BIJMOBIIHO JI0 3arajbHUX IMOJIO0KEHb, BCTaHOBIEHUX Y Po3zaim V
['maBu 1 {oroBopy mpo €Bpomneiichkuii Coro3y, sika BU3HAUYAE, 110 MI>KHAPOIHI
nii €C nmoBUHHI KepyBaTHUCs MPUHIIMIIAMH, BUKJIaJeHUMH B cTatTi 21 J[oroBopy
npo €C [1].

VY 2012 poui Paga €C cxBanuna Ctpareriuny paMKoBYy Iporpamy 3 mpas
JIOAVMHM Ta JIEMOKparii, M0 CYNpoBOMKyeTbcst Ilmanom miit momo i
peaimizamii [2]. Ile mepmmit Bunagok, ko €Bponeicbkuii Coro3 Mae MmoaioHy
yHi(IKOBaHY TIpOrpamy MJisi Ii€l )KUTTEBO BAXKIUBOI cPepu MOJITUKH 3 TAaKUM
IITUPOKUM TJTAHOM JIIH JIJIs i1 peaizarlti.

CrpaTteriuna paMKoBa TNporpamMa BCTAHOBJIIOE MPHUHIMIM, I Ta
MpIOPUTETH, CIPSMOBAaHI Ha MIJIBUIIEHHS €QEKTUBHOCTI Ta Y3TOKEHOCTI
nomtuku €C 'y 1[UIOMYy TNpPOTATOM HACTYIHUX JECATH pOKiB. Bouu
3a0€3Meuy0Th Y3TO/DKEHY OCHOBY JJIsi KOJIGKTUBHUX 3YCHJIb 13 3aJy4eHHAM
kpain-wieniB €C, a takox iHctutyiin €C. Kpim Toro, [Iporpama BcTaHOBIIOE
3000B's13aHHS 0 CHPABKHBOTO MAPTHEPCTBA 3 TPOMAJSIHCHKUM CYCHIJIBCTBOM 1
po3po0bJiieHa Tak, 00 OYyTH TOCTYITHOIO JJIsi BCIX TPOMAJISH.

OcHoBHuMHU Mecemkamu  CTpaTeriyHoi paMKOBOI MporpamMud 3 IpaB
moauHu Ta geMokparii 2012 poky e: mpaBa mgoauad B nodituili €C; cpusHHS
YHIBEpPCAJIBHOCTI TpaB JIIOJWHM; TMEPECHiIyBaHHS Y3rOJDKEHUX LIJIeH; mpaBa
MoauHU Y 30BHIWHINA nomituil €C; peanizaiis npiopureriB €C 1moao mpas
JIFOJTMHY; CIIBIpAlls 3 TapTHEPAMH TOIIIO.

[Mnan miit monmo peamizamii CtpaTeriyuHoi paMKOBOi mporpamMu 00’ €qHYe
97 imimiatuB 'y 36 posainax, po3po0JeHMX Ha OCHOBI KOHCYJIbTaIlii
€Bponeicrkoi ciy:k0M 30BHIMIHIX il 3a y4acTio €Bporencbkoi Komicii Ta
kpain-wieniB €C, gki pa3oM BIAMNOBIIAIOTH 3a iX BHpoOBaKeHHA. OgHUM 13
3000B’s13aHb [lmany niii € Te, mo €BpPOCO3 Mae TMPEACTaBUTH CBOIO
e(eKTUBHICTh y JOCATHEHHI MOCTABJIEHUX I[IIEH Y CBOEMY IIOPIYHOMY 3BITI TIPO
npaBa JIIOJAUHU Ta JEMOKpaTiio y cBiTi. Lle Mae 3a06e3neunTyi MOXIUBICTD YCIM
3alliKaBJICHUM CTOpoHaM y momituii €C, BKIIOYal0Yd TPOMASHCHKE
CYCNUIBCTBO, OWIHUTA BIUMB 11 €C 1 3poOMTH BHECOK Yy BHU3HAYEHHS
MaiOyTHIX mpioputeTis [2].

3a iHimiatTuBoO0 €Bpomeiickkoi komicii Ta Bine-npesuaenta/Bucokoro
npeactaBHrka Coro3y 13 3aKOPJOHHUX CIIpPaB 1 MOMITUKHA O€3MEKH y JIMCTOMAaIl
2020 poxy Pama yxamwia nacrynmuuit [lnan mit €C nrono mpaB JIIOAWHHA Ta
nemokparii [3]. ¥V mpomy A0KyMeHTI BH3HaueHi Ifimi Ta npioputetn €C Ha
nepion 2020-2024 pokiB, CTPYKTypOBaHI HABKOJIO IT'SITH OCHOBHHUX cdep
JUSTTBHOCTI: 3aXHCT 1 PO3MIMPEHHS MOXJIMBOCTEH 0cCi0; po30ymoBa CTIHKHX,
IHKITIO3UBHUX 1 JIEMOKPATHUUYHUX CYCIIJIbCTB; CIPHUSHHS TJIOOANbHINA cucTeMi
npaB JIOAMHM Ta JEMOKpATii, HOBITHI TEXHOJOTIi i BUKOPUCTAHHS
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MO>KJIMBOCTEH 1 BUPIIIIEHHS TTPOOJIeM; B3aEMOIOTIOMOra.

et Ilman aiil miATBEpIKYE HEMOXUTHY TOTOBHICTH €BpOMNEHCHKOTO
Coro3y mpoJIOBXKYBaTH CIPUATA MPOCYBAHHIO YHIBEPCAJbHUX LIHHOCTEH IS
KO>KHOI1 JIIOTUHHU.

VY BucHOBKax mog0 BuKoHaHHd Ilmany niii €C Big3HayaeThes, IO,
HE3BAXKAIOYM HAa Te, 1[0 OyiaM CTpUOKH Brepea, OyB TakoX BiIKaT MPOTH
YHIBEpPCAIBHOCTI Ta HEMOMUILHOCTI mpaB mroauHu. [langemis COVID-19 Ta 1i
COLIIaJTbHO-€KOHOMIUH1 HACTIAKY HETAaTUBHO MO3HAYMIMCS Ha BCiX cepax mpas
JIOAWHM, TEMOKPATIi Ta BEpXOBEHCTBA MpaBa, 3arjinOII0I0YH HasIBHY HEPIBHICTh
1 TOCWITFOIOYH THCK Ha 0Ci0 y BPa3IMBUX CUTYaIlisIX.

Bci npaBa nroguHu NMOBMHHI OyTH 3axuIIeH], 1 HIXTO HE MOXe OyTH
BiJicTOpoHeHuH Bija mux npas. [1lo0 nocsartu miei metn, €Bponeiickkuii Coro3 Ta
HOro KpalHU-UJIeHW TMOBUHHI BUKOPHCTOBYBATH BCl JOCTYIIHI 1HCTPYMEHTHU Y
BCIX acCIeKTaX 30BHINIHBOI JISJIBHOCTI JJIS TOCUJIEHHS CBOTO TJ100ajJbHOTO
JigepcTBa y cepi nmpas JIOIUHU Ta JEMOKpPATIi, a TAKOXK JJi1 BUKOHaHH: [Imany
niit €C [3].

Hesin’emuoro yactunoto nomituku €C y cdepi mpaB JIOJUHU € HU3KA
KepiBHUX MNpUHIMUIIB OO0 MHTAaHb, SKI MalOTh BAXKIWBE 3HAYCHHS IS
€Bpocoro3y. Lli mpuHnunu Oynu CXBajieHI Ha PIBHI MIHICTPIB 1 € BaXXJIMBUM
MOJITUYHUM 3aCO00M, SIKMI BKa3y€ Ha iXHIO MPIOPUTETHICTD 111 €BPOCOIO3y Ta
Horo kpaiH-ujieHiB. BoHU Cily»aTh NpaKTUUHUMU IHCTpyMEeHTaMu NomThku €C
y cepi mpaB JOAUHU Ta HAAAIOTh MIATPUMKY MicisiM €C y 311iHCHEHHI CBOET
MOJTITUKH.

KepiBHI nmpuHOUNM 00 MpaB JIOJWHUA MICTATh KOHKPETHI 1HCTPYKIIi
1151 ipeactaBHUITB €C y BChbOMY CBITI 3 ITUTaHb, SKi BBAYKAIOTHCS KIHOUOBHMHU.
[{i mpuHIMIK BKJIIOYAIOTHh 3aCY/KCHHS CMEPTHOI KapH, M1aJIory Mpo TpaBa
JIOJIMHU, 30KpeMa TpaB IUTUHU, HEJOMYIICHHS KAaTyBaHb Ta I1HIIUX BH/IIB
YKOPCTOKOTO TOBOKECHHSI, 3aXUCTy JITed y 30pOWHUX KOH(DIIKTaX, 3aXHUCTY
MPaBO3aXUCHUKIB, JOTPUMAHHS MIXKHAPOJIHOTO TYMaHITApHOTO MpaBa, MPOTHIIL
HACWJIBCTBY MO0 KIHOK 1 JiBYAT, CIIPUSHHSA CBOOOJII peirii Ta MepeKoHaHb,
saxucty mnpaB JIIBTI, copusHHsS  cBOOOAI  BHpaXE€HHS  TOTJISIIB,
HEJIMCKpPUMIHAII, 3a0e3medyeHHsl JOCTYNMy 0 Oe3Ne4yHoi MUTHOI BOAU Ta
caHiTapii ToIIo.

Crparerii €C 11010 npaB JIOAUHU Ta JEMOKpaTii B KpaiHax IPYHTYIOTHCS
Ha MIIXO0/Il, OPIEHTOBAHOMY Ha 1HTErpPallil0 KEPIBHUX MPUHIIUIIB Ta MPIOPUTETIB
€C mono npas moauHu. Li cTpaTerii aganToBaHi 10 KOHKPETHUX YMOB KOXKHOI
KpaiHd Ta MalOTh TPUPIYHUI TEPMIH [I1i, BCTAHOBJIIOIOYH BiAMOBIIHI LILJII.

€ponericbkuii Cor03 CUCTEMaTUYHO BPAaXOBY€E MUTAHHS IMPaB JIOJUHU Y
CBOIX TIOJITMYHUX Jlajorax 3 TpeTiMU KpaiHamMu ab0 perioHaIbHUMH
opraizamisimu. KpiM TOro, BIH OpraHi3oBy€ peryJsipHl [iajJoTd Ta
KOHCYJIbTAIIl1, MPUCBSIYEHI MpaBaMm JIFOIUHHU, 3 07u3bK0 60 KpaiHamMu.

JIBOCTOpPOHHI yrogau mpo acomiarito Ta cmiBmnpam Mk €C Ta TpeTiMu
KpaiHamMu a00 perioHaJbHUMH OpTaHi3alisiMH  BKJIIOYAIOTh YMOBH, IO
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CTOCYIOTBCSI TIpaB JIIOJIMHM, 1 BU3HAYAIOTh MOBAary N0 HUX SK HEOOX1JIHOTO
CKJIaZIOBOr0 ejieMeHTy. [li yMOBM BHCTYIalOTh SIK OCHOBa JJisi B3a€EMOJII Ta
Jajory, a TakoX ClyKaTh (YHIaMEHTOM [iJIsi 3aCTOCYBAHHS BiJIMOBIJIHUX
3aX0/iB, HAINpPUKIIAJ, 3MEHIICHHS a00 MPU3YIUHEHHS CIIBMOpalll y BHUIAJKY
CEepHO3HUX MOPYLIEHB MpaB JIOJUHU Ta JEMOKPATUYHUX MPUHIUIIB. CTUMYIH
st patudikamii Ta IMIUIEMEHTarii MDKHAPOJHHMX YTOJ 3 TMpaB JIIOJWHA
nependaueHi cxemamu mnpedepenuiinoi TopriBai €C  gmus kpaiH, 10
PO3BUBAIOTHCA.

st kpain, mo MawTh Hamip npuemHatacs g0 €C, BCTaHOBICHO
YKOPCTKHUI MEXaHI3M, sIKHU mepeadadac BAKOHAHHS YMOB JIJISI PO3BUTKY CTIMKHX
1HCTUTYTIB, 3a0€3MeUyl0un JIEMOKpAaTii0, BEPXOBEHCTBO MpaBa, Mpasa JIOAUHH,
3aXUCT MEHILIUH TOoIo. €BpoIenchbKa MOMITHKA CYCIICTBA TaKOX 0a3yeThCs Ha
CHUIBHUX I[IHHOCTSIX, TAKUX SIK JIEMOKpATis, BEPXOBEHCTBO IpaBa 1 MOBArv J0
npas moauHu. Kpim Toro, €Bponeiicekuii Coro3 Hajlae MIATPUMKY KpaiHam-
napTHepaMm y MpoBeAeHHI peopM Ta 3acTOCOBYE MIAXia «Oubiie 3a OIbIIe
(61ypIIIEe 1HTETpAILIIT Ta TPOIIEH JJIsI BHHArOPOIU 3a MPOTPEC).

Yucnenni Micii, mo Oynu opranizoBani €pponeiicbkum Coro3oM 3a
CIIOCTEPEKEHHSM 3a BHOOpaMM, MalOThb HAa METI MIJIBUILEHHS 3aXHUCTy IIpaB
JIOJIUHY, 3amoO0iraHHsl 1HUIMJICHTAM 3aliIKyBaHHSM Ta HACWIbCTBA IIiJI 4Yac
BUOOPUYHMX MPOLECIB, & TAKOXK 3MILIHEHHS I€MOKPATUYHUX 1HCTUTYTIB.

€BpOCOI03 CIpuUsie JOTPUMAHHIO MPaB JIIOJUHU IUIBIXOM y4acTi B TaKHUX
OaratoctopoHHix ¢gopyMmax, sik Tpetiii komiteT I'enepanbHoi Acam6iei OOH,
Paga OOH 3 mpaB moaunu, Opranizaiis 3 Oe3neku Ta CIHIBpOOITHHUIITBA B
E€ppomi (OBCE) 1 Paga €ponu. Kpim Toro, €C akTUBHO cripusi€ 371HCHEHHIO
MDKHApOJHOMY MPaBOCYAJII0, HANPUKIAA, yepe3 MiKHAPOIHUN KpUMIHAIbHUMA
cyn [4].

3 oromkerom y 1,511 mupa. eBpo, BuaiieHum Ha niepioq 2021-2027 pokis,
TeMaTU4YHa MporpaMa 3 IpaB JIIOJUHUA Ta JEMOKpaTii B paMmkax «I[HCTpymeHTy
CyCIJICTBa, PO3BUTKY Ta MIKHApPOJHOTO cHiBpoOiTHUIITBA — [moGanbpHa
€Bponay» [5] B OCHOBHOMY CNpsSMOBaHA Ha MIATPUMKY Ta 3aXHUCT yYaCHUKIB
IPOMAJITHCHKOTO CYCHIJIBCTBA, SIKI AKTUBHO MPOCYBAIOTh IpaBa JIOJUHU Ta
neMokparito. OcCOOJUBICTIO IBOTO 1HCTPYMEHTY € Te, W0 ISl Horo
BIIPOBA/DKEHHSI HE MOTpiOHA 3roja ypsay Kpainu-naptHepa. Kpim toro, €C
3000B’s13aBCsl  MIOCTYNOBO IHTETPYBAaTH MIAX1JA, 110 IPYHTYEThCA Ha IpaBax
JIOJIMHU, Y BCl CBOi MpPOrpaMH PO3BUTKY, BUKOPHCTOBYIOUU 1HCTPYMEHTapii,
po3pobsienuit Komiciero y 2014 pori ta onosienoro y 2021 pori.

Y rpyani 2020 poxy Paga €C npuiiHsiia periiaMeHT o0
OOMeXyBaJbHUX 3aXOIB MPOTH CEPHO3HUX MOPYLIEHb NpaB JIOAUHUA Ta
370BkHBaHb [6]. Llel qokyMeHT Hajgae €BPOCOK03Y MOXKIIUBICTD 3BEpTATH yBary
Ha OKpemHux oci0, opranizamii Ta oOpraHu, BKJIIOYHO 3 JEPKaBHUMHU Ta
HeepKaBHUMH Cy0’ €KTaMH, SIK1 BUHHI Y CEpHO3HUX MOPYIICHHSX MPaB JIIOJIUHU
Ta 3JI0BKUBAHHSIX, 1[0 CTAINCSA B OyJb-SIKOMY KyTOUKY CBITY, a00 MOB’sI3aHUMHU
3 HumMHu. CtanoMm Ha xoBTeHb 2023 poky Pama €C 3anpoBaamia oOMexyBaIbHI



66

3ax01u (3aMOpPOKYBaHHS aKTHBIB 1, y BIJNOBIHMX BHUIIaJIKaxX, 3a00pOHY Ha
1010p0ski) 0 67 dizuunux ta 20 IOPUINIHHUX 0Ci0.

Jlns 3abes3rnedeHHss OUIBINOI KOHCOMIAAIi y BIPOBAHKEHHI 3yCHIb 3
nommpeHHs iHpopMmaiii npo npasa moauHu, Paga €C peryiasipHO cXBallloe Ta
nyOJIiKye IOpivHi 3BITH IO IpaBa JIIOAWUHU Ta JAEMOKpaTiio y cBiTi. Lli 3BiTH
BimoOpakaroTh 3aX0/u, 5Kl Oynu 3aiiicHeH] €BpomneiicbkuM Cor030M MpOTITOM
OCTaHHBOTO POKY JUISI 3aXHCTy TMpaB JIOACH y BChOMY CBITI, a TaKOX
BU3HAYAIOTh OCHOBHI HampsMH 3yCWib y MaiOyTHboMy. OcoOnmBa yBara
OPUIISETHCS MUTAHHSAM JEMOKPATHYHOTO YMpaBJIiHHS, CBOOOI ClIoBa 1 Meia,
peniriiiHiii cBo0OMi, HEAOMYIIEHHIO KaTyBaHb 1 CMEPTHOI KapH, PIBHOCTI Ta
3ax0J1aM IPOTHIIT JTUCKpUMiHarii [4].

VY3aranpHIOIOYM BUIIE3a3HAUYCHE, MOXXHA BIJA3HAYMTH, IO MoOBara Ta
3aXMCT TpaB JIIOJAWHU CTAHOBISITH OJIHY 3 KIIOUOBUX OPIEHTUPIB AISUTBHOCTI
€pporneiicbkoro Coro3y y BIANMOBIIHOCTI [0 HWOro Iijed Ta MPUHIMIIIB,
3aKpIIUICHUX B YCTAaHOBYMX JoKyMeHTax. OcHoBow (yHkiionyBanHs €C €
MEBHI JIIOJCHKI IIHHOCTI, SKI BH3HAYalOTh KIHIEBY METY ICHYBaHHS IIi€l
cnutbHOTH. Cepen Takux IiHHOCTeW nisi €C MOXKHAa BHIUIMTH TIOBAary Jo
JIFOJICBKOI T1THOCTI, TpaB 1 CBOOOI JIOJWHU, IPUHIIUI PIBHOCTI, AEMOKpATii Ta
BEpXOBEHCTBA MpaBa. Lli IIHHOCTI rITMOOKO B3aEMOTIOB’ sI3aH1 Ta MPOHU3YIOTh BCl
acnekTd mpaBoBoi nodiTuky €C, K y BHYTpIIIHIM, TaK 1 B 30BHIIIHIN cdepax
HOTO JISIIBHOCTI.
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Hayxosuui  xepienux: mnpodecop kadeIpu KOHCTUTYIIHHOTO Ta
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HPUHIUITI JOTPUMAHHIS ITPAB JIIOAWUHU SAIK BA3OBA
HIHHICTD €C

CamoitiioB €Brex IOpiiioBuy,
acmipaHT IOPUAUYHOTO (QaAKYIbTETY
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcuteTy iMeHi B. H. Kapasina

ITin npuHnuMnamu mpaBa €BPONMENWCHKOrO COIO3Y PO3YMIIOTh OCHOBHI
3acanmd mpaBoBoi cuctemMu €C, SKUMH BHU3HAYEHO 3MICT MPaBOTBOPYOI,
MPaBO3aCTOCOBHOI Ta MPAaBOOXOPOHHOI AisUIbHOCTI siIK CO03y 3arajiiom, Tak i
HOTO JepKaB-4JICHIB.

[TpuHIIMTT TOTpUMaHHS Ta 3aXUCTY MpaB JIIOJAUHU MOCIa€ OCHOBHE MICIIE
cepen mpuHIUMiB mpasa €C.

ToOT0, TOJTOBHUMU LIHHOCTAMH €BpPONEHCHKOIO COI03Y € MpaBa JIIOJAUHH,
JIEMOKpATisi Ta BEpXOBEHCTBO 3akoHy. €C po3risgae mpasa JIOAWHA SK 3aJIbHi
Ta HEMoAUIRHI, a ToMy nojituka €C y cdepi mpaB JIOJUHUA 30CEpeKEHa Ha
3aXUCTI TPOMAJITHCHKUX, MOTITUYHUX, EKOHOMIYHUX COIIaJIbHUX Ta KYJIbTYPHHUX
TpaB JIIOIUHHU.

KoHmeniiis 0oCHOBHMX TpaB JIOJWHU Ha MOYATKOBUX €Tamax MisuIbHOCTI
€BpONEHCHKUX CIIBTOBAPUCTB OyJia ITIJIKOM HEBJIACTHBA JJIS X MPABOIOPSIIKY,
KU TPYHTYBaBCsS MEPEBaKHO HAa E€KOHOMIUHHUX 3acafax. [leBHOIO Miporo 1e
OyJ0 TOB’A3aHO 3 PO3MOJAUIOM HAMPSAMIB JISUIBHOCTI MDK €BPONEHCHKUMU
CIIBTOBAPUCTBAMHU H IHIIIOIO PETIOHATBHOIO opraHizailiero — Pamoro €Bpomnw,
IpeporaTuBo0 sKoi Oynma came cdepa 3axucty mpaB JoauHu. [Ipote,
noctynoBo Cyn €C y CcBOiX TMpeneAeHTHUX pIlIeHHSIX OOIPyHTYBaB


https://eur-lex.europa.eu/legal-content/en/TXT/%20?uri=CELEX%3A32021R0947
https://eur-lex.europa.eu/legal-content/en/TXT/%20?uri=CELEX%3A32021R0947
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HEOOXIHICTh JOTpUMaHHA (QyHJAaMEHTaJbHUX IIpaB JIIOJAWHU B MpOIeci
3actocyBaHHs npasa €C. IIpu npomy, Cyn €C nocuiascs Kk Ha €BpOINENCHKY
KOHBEHIIIIO MPO 3aXUCT MpaB JIOAUHU 1 OCHOBOMOJIOKHHX cBoOox 1950 p.
(npuiinaTy B pamkax Pagu €Bponu), Tak 1 Ha KOHCTUTYIIHHI TpaauIlii Aep>KaB-
yiieHiB €C y cdepi npaB JIIOAUHH.

Xapris ocHoBHux mpaB (Charter of Fundamental Fights), sxa Oyna
oimiitHo mporonomena Ha camiti B Hitmi 7 rpynusa 2000 p., € OCHOBHUM
JOKYMEHTOM, IO BH3HAuYa€ MpaBa 1 CBOOOMM IIOJUHU W TPOMaJSHHMHA B
€BponeiickkoMy Cor031, OCKUIPKA CTBOPEHAa HAa OCHOBI TaKWX BaKJIMBHX
okepen, sk €Bpomelicbkka KoHBeHIsSs MO mpaBax JIIOAMHU, 3arajibHi
KOHCTUTYIIMHI ~ TpajMIlii Ta 1HCTPYMEHTH MDKHApOIHOTO MpaBa, a TaKOX
MiATBEpANIIA Ta MIJKPECINIa 3HAYUMICTh 1 BaXJIMBICTh JOTPUMAHHS OCHOBHUX
cB0o0OO 1715t rpoMaisiH €C.

XapTis MICTUTh y co0l TpOMaAsHCBhKI, TMOJITHYHI, EKOHOMIYHI Ta
coIliajgpbHI MpaBa, PO3AUICHI Ha TIJaBU: TiAHICT, CBO0OOAA, PIBHICTD,
COJIIJIAPHICTh, MpaBa rPOMAJISH, TPABOCY/IS TOIIO.

VY xapTii 3akpilyieHO MpaBa, SIKI BUIUIUBAIOTH 13 3arajbHUX JEpP>KaBHO-
MIPaBOBUX MPABUII, MI)XHAPOJHUX O0OB’SI3KIB JIeprKaB-ydacHUllb, JoroBopy €C,
YCTAHOBUYUX JOTOBOPIB 00’€/lHaHb, KOHBEHIII MO 3aXHCTy MpaB JIOJAUHU U
OCHOBHHMX C€B00OJ, 13 mpuiHATHX €BponeiicbkuMm Coro30M 1 €BpONEHCHKOIO
Panoro comianbHUX XapTii, a TAKOXK 13 Cy10BOi npakTuku Cyny €Bponeiicbkoro
Corozy 1 €Bporneiicbkoro Cyy 1o npaBax JOIUHU.

[IpeamOyna xaptii BcTaHOBIIOE, 10 €Bponeiicbkuil Cor03 yCBIAOMITIOE
CBOIO JIyXOBHY W MOpaJbHy CHAIIIMHYy, [0 TPYHTYEThCS Ha JIOIACHKOMY
JIOCTOTHCTB1, CBOOOJM, PIBHONPABHOCTI, €JIWHUX OCHOBHHMX IIHHOCTSX
COJIIJTAPHOCTI.

Sk 3a3HauvanOCh, OCHOBHI TpaBa, 110 MICTIAThCS B XapTii, HECYTh Y c001
OPUHIIUI HEMOJUIBHOCTI, 10 MICTUTHCA B TPAAUIIIHHOMY TpaKTyBaHHI IpaB
JIOJIMHU, JI€ CIOJIyYeHE IIOKOJIHHS TMpaB JIOJUHU W MONITHYHUX TpaB 3
MOKOJIHHSM ~€KOHOMIYHMX, COILIAbHUX 1 KYJIbTYpHUX TMpaB, a TaKOX
KOJICKTUBHHX ITPaB.

3HaueHHs XapTii BUPAXKAETHCS B 30CEPEHKEHHI MPaB 1 IXHbOT 3HAYMMOCTI
B KOHCTUTYLIAX Jep:kaB €Bponu W MIKHAPOJHUX JOTOBOPIB. OCKUIBKHM XapTis
MICTUTh 3arajlbHOBM3HAaHI TpaBa JIIOAWHHU, SKI BCTAaHOBJIEHI B PI3HUX
MDKHApOJIHUX JI0rOBOpax Mo MpaBax JIOAUHU, 11 [paBa 3aCTOCOBHI BXKE MPSIMO
y BHYTPIIIHbOJEPKABHUX MpaBax. XapTis BCTAHOBIIIOE OCHOBHI IMpaBa, sIKI € B
rpomansH €Bpornerickkoro Coro3y, y KOXKHOTO 3 HUX (Y TOMY YHCTi B JIIOJIEH,
0 JIETaJbHO TMPOXKMUBAIOTH Ha TeputTopii €Bpomerickkoro Coro3y) 1 B
IOPUIUYHUX OCI0, MICIle pO3TallyBaHHS SKHX 3apeecTpPOBAHO HA TEPUTOPIi
JiepKaB-y4acCHUIIb.

Kpim 3akpimiennst GpyHaamMeHTaIbHUX TIpaB 1 CBOOOJ 0coOJiMBa yBara B
€BponeiickkoMmy Cor031 PUAUTIETHCS TIpaBaM O1KEHITIB 1 €MITPaHTIB, a TaKOX
O6opoTh0i 3 pacu3zmMom, KceHOGOOI€r0 ¥ IHIMMH BUIAAMHU JAUCKPUMIHAII]



69

B1JIHOCHO MEHIIIOCTEH.

Y €C 3akoHOAABYMM NUISIXOM YCTaHOBJICHI IpaBa IT'SITMU MIUJIbHOHIB
poOOYMX-eMITpaHTIB, BKIIOYAIOUX MPABO POAUH HA BO33 €qHaHHs. [IeBHI Kpoku
Oynu 3poOJieHl s CTBOPEHHS 3arajbHOEBPOINEUCHKOT CUCTEMHU O1KEHIIIB
(Common European Asylim System) 3 TOroJjkeHUMH MpoLEaypaMu
NPUCBOEHHS ¥ Mo030aBieHHA cTaTycy ObkeHIs. Kpim Toro, myis HamgaHHS
JIOTIOMOTH TIPU PO3MIIICHH], 1HTEerpalii i JoOpoBUIBHIN penaTpiamii O1KEHIIIB
OyB cTBOpenuit €Bponericbkuii pouy OvxkenIiB (European refugee fund).

Binnmosigno npo Ilporpamm it CroiBroBapuctBa 1o OOpoThOl 3
muckpuminamiero (Community Action Programme to Combat Discrimination)
€C ¢inancye nisubHICTH O 0OpOTHOI 3 pacu3MoM 1 KCeHO(]oOi€r B Mexkax
Coro3y, BKITIOYAIOUX MI>XKHAIIOHAJIbHI OOMIHU M CTBOPEHHS MEPEKI HEYPSATOBUX
oprasizaiiiif, o Creniaii3yrThCs Ha 3aXUCTI IPAB JIFOIUHH.

XapTisi OCHOBHUX ITPaB BCTAHOBIIIOE PIBHICTH MEPE 3aKOHOM YCIX JIH0JIeH
(ct. 20), a Takox 3a00pOHSIE JUCKPUMIHALIIO MO Oyab-saKkii migcTasi (cT. 21) 1
xazae Big €C 3aXUCTy KyJIbTYPHOI, PENITriifHOl i JIHTBICTUYHOI PO3MAiTOCTI.

YMoBaMH, 3axo/laMH, SIKI CHPsIMOBaHI Ha 3a0€3MEUEHHS] MPaKTUYHOTO
3MIIMCHEHHS TpaB 1 CBOOOJ, a TaKOX iX OXOPOHY 1 3aXHUCT, € TapaHTii mpas i
CBOOOJ JIFOIUHU. Y CHUCTEMI rapaHTiil mpaB 1 cBOOOJ JIOJUHU 1 TPOMAJSHUHA
CJI1JT BUJITUTHU TApaHTIi IHCTUTYI1MHI, IPOLECyalIbHI 1 MaTepiabHI.

[HCTUTYLIMHI ~ TapaHTii  CTBOPIOIOTHCA, HAacammepel,  JISIIbHICTIO
HalllOHAJIBHUX CYJIB aepkaB- wieHiB €C ta Cyay €Bponeilicbkoro Corosy, a
TaKoX €BPOIMEHCHKOTO Cyay 3 TpaB JoauHU. [IpaBo mogaBaTH TO30BH 3
NPUBOIY NOPYIIEHHUX MTpaB Mae Oybp-siKka Ppi3uyHa abo IopuaIuYHa 0cooa.

OCHOBHMMHU THIIAMU TO30BIB TAaKOI'O POJYy € IMO30BU PO OCKAPKEHHS
MPaBOBUX AaKTIB 1HCTUTYTIB, ITO30BH TMPO OCKAPKEHHS HEMPaBOMIPHOTO
0e3IisTIbHOCTI, TTO30BM PO KOMIIEHCAIlI0 30UTKIB, TIO30BU MPO OCKAP>KECHHS
mTpadiB Ta iH. MOXKIMBO TakoX MpsiME OCKap>KEHHSA 3a I1HAWBITYaTbHUMH
npunucamMu, mpsMo abo Oe3mocepeHbO0 iX CTOCYIOThCS 1HAMBIAA. ICHYye 1
MEXaHI3M HEMNpSIMOT0 OCKAap>KEHHS, SKUW JO3BOJISE OCKApXKUTU Oyab-sKi
npunucu opra”iB €spornericbkoro Coro3y, B T.4. HOPMATHUBHI, HaBiTh MICII
3aKIHYEHHS! TepMIHY HaBHOCTI. HempsiMe ockapkeHHsS Ma€e Miclie B 3B'SI3KYy 3
PO3TIISAIOM 1HIIOT CIIPaBH, B MpoIieci sIkoro nepen cyaom €C crtae muTaHHS PO
HENPUJATHAMH SKOTO-HEOYJIh HOPMATUBHOTO akTy i cyq €C Moxe BHU3HATH
JAHUM aKT «HEKOHCTUTYHiWHuUM». [lo3acynoBa 3aXMCT 3I1ACHIOETHCS Uepe3
3BepHeHHS 110 OmOyacmena €Bpomneiicbkoro Corozy abo a0 oMOyjacMmeHa
JIepKaB, 10 BU3HAHO B SKOCTI OJHOTO 3 OCHOBOIIOJIOKHHMX TIPaB TPOMAISH
Coro3y. a TakoXK (pi3MYHUX Ta IOPUIANYHUX OCI0, K1 MepedyBaroTh Ha TePUTOPIi
cC.

3axucT TpaB TPOMAISH 3a MEXamu TepuTopii €Bpomeiicbkoro Coro3y
3MIUCHIOETHCS JTUIJIOMATUYHUMU Ta KOHCYJbCHKUMHU YCTaHOBAMHU JI€PKaB-
yneniB €C.

[IponecyanpHi TapaHTii BU3HA4YeHI HOPMATHUBHUMHU akTamu €C, SKUMH
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BCTAHOBJICHO IPaBO 3BEPHYTHUCS JO CYIly 3a 3aXMCTOM MpaB 1 CBOOOJ, MPaBo Ha
CIpaBEIJIUBUM 1 MyOJIYHUN PpO3TJISA] CIPaBH HE3aJICKHUM 1 OE3CTOPOHHIM
CyllOM, MpaBO Ha OTPUMAHHS IOPUAUYHOI JomoMord. [lns mizo3proBaHUX,
OOBMHYBAUE€HUX Ta MIJCYJIHHX Yy CIOpaBax IMpPO BUYMHEHHS KpUMIHAJIbHHUX
3JI0YMHIB Tepea0adeHi HACTYIHI MpoIecyaabHl MPUHIIMITH-HOPMU: MPE3yMIIIIis
HEBUHHOCTI, MPaBO Ha 3aXUCT, NPUHLMUI 3aKOHHOCTI Ta MPOMOPLIHHOCTI
37I0YMHIB 1 TOKapaHb, HENPUILYCTUMICTh MOBTOPHOTO MPUTATHEHHS [0
BIJIMOBIIANTEHOCTI 32 BXKE PO3TIISIHYTOMY CITpaBi, 3a00poHa 1m030aBIeHHS BOJII 3a
Oopru, MpaBo Ha aATEJIAIIIO.

MartepianbHi TapaHTii CTBOPIOIOTHCS KOMIICHCAIIE€I0 30MTKY Ta IHIIUX
30UTKIB, 3aI0ISIHUX 1HIIMMU ocobamu. [Ipu 1boMy MailHOBa BiANOBIIAJIbHICTh
GI3UYHMX 1 FOPUIMYHUX OCI0 MPUBATHOTO MpaBa PETYIIOETHCS 3aKOHOJJABCTBOM
JiepKkaB-ujieHiB €BpOCOIO3y 1 B YCTAaHOBYMX JOTOBOpPAxX 3aKpirjIeH! BiAMOBIAHI
MiJICTAaBY MAaMHOBOI BIAMOBIAAIBHOCTI 3a TOPYIICHHS CYO'€KTUBHUX TIPaB,
rapantoBanux Corozom; pimennsmu Cyny €C, mo MaoTh 3HA4YEeHHS
npereeHTy, nepeadadeHa MalWHOBa BIANOBIIAJIBHICTE JICP)KaB-WICHIB 3a
MOPYIICHHS! CYO'€KTMBHMX IIpaB, BCTaHOBIEHWX Hopmamu €C, skmo ocoba
MOCTPAXJANIO B PE3yJbTaTi il OpraHiB 1 MOCATOBUX OCIO JepiaBH, SIKIIO
BJIACTSIMU KpaiHM He 3abe3nedeHo JoTpuMaHHs npunuciB Coro3y abo sKIio
NapJIaMEHT BIANOBIIHOI KpaiHU HE 1HKOPIIOpYBaB AUpekTuBU €C y HalllOHAJIbHE
3aKOHOAABCTBO. MaiiHOBa BIJAMOBIIANBHICTE camMoro €Bpormeiickkoro Coro3y
TaKOX MepeadayeHa yCTaHOBYMMHE JIOTOBOPAMH.

Haykosuii  kepienux: 3aBimyBay Kaeapu KpHUMIHAIbHO-TIPABOBUX
JUCIUIUIIH ~ fopuaAudHOro  (pakynbrery  XapKiBCBKOTO  HalllOHAJIBHOTO
yHiBepcuteTy iMeHi B.H. Kapasina, 1.10.H., mpod. O.0. XutHuii.

JAEAKI ACIIEKTHU 3AXHUCTY ITPABA HA CBOBOJY TBOPYHOCTI
Y IPABOBII CUCTEMI €BPOINEVMCHKOI'O COIO3Y

Tomnuiiit Mapis CepriiBHa,
CTYACHTKA IOPUIUYHOTO (PaKyIbTETy
XapKiBChKOr'0 HAIIOHAJIBLHOTO
yHiBepcuteTy iMeH1 B.H. Kapasina

Kynbrypa — 1e ayima geMokparii, IKky He MOKHa, HIOW nTaxa, yB S3HUTHU
B kiiTii. KoxkeH MuTenp ado Aisi4 KyJIbTYpU CTBOPIOE CHAIIIMHY 3aBTPAIIHHOTO
JHSI, YacTo 00'€qHYIOYM MHHYJE, TemepillHe Ta MailOyTHE B 00’€KTax CBOET
JUSTBHOCTI M pealli3yloud CBO€ IMPaBO Ha CBOOOJY TBOPYOCTI. 3BIACH, TaKe
IPaBO BBAXKAETHCS OIHUM 13 OCHOBOIIOJIOKHMX, IO HAJAETHCS JIIOJIUHI.
Boanouyac icHye npoOnema, 110 «KyJbTypHI [IpaBay € HaliMEeHIIl PO3BUHEHUMH 3
yci€ei cucrteMu, sIK Ha Hal[lOHAJIbHOMY, TaK M Ha MDKHApOJAHOMY PIBHAX. A B
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MOEHAHHI 3 TUM, III0 OCTAaHHIM YacoM iX peajisallisi CTUKAEThCSA 13 BEIMKUM
CHEKTPOM CYyYaCHHUX BHUKJIMKIB B €BpOIIi, 1€ CTa€ 3HAYHOIO TEPETyMOBOIO 32115
TOro, II00 €Bpomeiicbka CIUIbHOTa 00’eAHanach Il PO3POOKH  OLIBII
37Iar0JKEHOI CUCTEMHM 3aXUCTy 1bOoro Buay mpaB. Llei mocBia, OGe3zamnepedHo,
CTaHE TapHUM TMPUKIAIOM JJisi YKpaiHM, aJkKe 3HAYeHHS MMHCTEUTBA Y
MOJIITUYHOMY JKHTTI HAmIoi KpaiHW € JIOBOJII HEIOOLIHEHHWM, Xoya IiJ Yac
MOBHOMACIITAOHOTO BTOPTHEHHS MH MOKEMO CIIOCTEpIraTH 3a WOTO CYTTEBUM
BITUBOM Ha CYCIUIBCTBO Ta JEPKaBY 3arajioM.

3a maHuMU MDKHApOJHOI HEypsAIoBOi opraHizamii Freemuse KiJIbKICTb
NocsSraHb Ha PaBoO TBOpUOCTI B €BpornerickkoMy Coro3i B 2021 porli cTaHOBHIIO
32% BiJ 3aralibHOI KIJILKOCT1 B yChOMY CBITI [6, €.24]. Oco0iMBe 3aHEMIOKOEHHS,
3 SKUM Hapa3l MalwTh CHpaBy Bcl Kpainu-uwienn €C, moJsirae came B
O0OME>KEHHI MpaBa Ha TBOPYICTh M UM BCl OOMEKEHHS, 110 HAKJIaJIeHI CYy4YaCHUMU
Jiep’KaBaMu, MOYKHA BBaXKaTu MpaBoMipHUMU. [IpoOiemaTrka 1[b0r0 MUTaHHS €
HAJ3BUYAHO CKJIQJHOIO, aJDKE TOpPYIICHHS TpaB IIi€l KaTeropii 4acTo
CIPUYMHSAE JIAHIIOTOBY PEAKIliI0, 110 BElle 10 CUCTEMATUYHOTO HEAOTPUMAHHS
1HIMX QyHIaMEHTAIbHUX MpaB JIIOAUHU. K HACHiJIOK, Y €BponeichbkoMy Cy/Ii
3 mpaB moauaun (mami — E€CIII) 3pocTtae KUIBKICTh CHpaB, MPUCBIYCHUX
KOHKPETHO 111l TeMaTHIII.

3aranpHa JeKJaparllis npas JII0IMHU, CBPOIEChKa KOHBEHIIIS PO 3aXUCT
npaB JIIOJMHA 1 OCHOBOIIOJIOXKHUX CBOOOJ, MUDKHAapOJHHUI TaKT Mpo
IPOMAJSHCBKI 1 MOMITHYHI MpaBa, MiDKHapOJHUN MakKT NOpO EKOHOMIYHI,
colliajbHl ¥ KYJIBTYpHI TpaBa, a TaKOX CYJIOBI MpeleacHTH €BpONEnchKOro
Cy[ly 3 TpaB JIFOJUHA € 0A30BUMH MiXHAPOTHUMH JKEPESIaMHU 3 IIbOTO MTUTAHHS.
[6, c.13] AHanmi3yrouu iX, MM MOKE€MO JINTH BUCHOBKY, IO MPaBO Ha CBOOOIY
TBOPYOCTI, IK CAMOCTIHE MPaBOBE MOHATTS PIAKO JOCIIIKY€EThCS. 3 OTJIsAy Ha
11e, WOro MmpaBoBa IMPHUPOJIa € 3MIMIAHOK, TOMY BOHO PO3IJISAAETHCA B OUIBII
IIUPIIOMY PO3YMiHHI IIOJI0 3arajbHOi CBOOOJM BHpaXCHHS morisaiB. Ha
MIATBEPKEHHS 1ILOTO, BapTo 3a3HauuTu pparmMeHt i3 cr. 10 KouBeHii mpo
3aXHCT TPaB JIOJUHN 1 OCHOBOIOJIOKHUX CBOOOJ, Je 3akpimieHo, mo «KoxeH
Mae TpaBO Ha CBOOOMY BUpakeHHs morisidiB. lle mpaBo Bkimodyae cBoOOIY
JOTPUMYBATHUCA CBOIX MOTJISAIB, OICPXKYBATH 1 epeaaBatu iHdopmarlito ta iaei
0e3 BTpy4YaHHSI OpraHiB JepKaBHOI BIAIU 1 HE3aJE€XKHO BiJ KOPJOHIB ...» [1].
HemoxmBo omuHyt™d ¥ 1.2 cr. 10, skuii BKadye Ha NPaBOMIPHICTb
3aCTOCYBaHHs OOMEXEHb I[LOTO TIpaBa, a came, IO 1€ € «HEOOXITHUMU B
JEMOKPAaTUYHOMY  CYCHIIBCTBI B IHTEpecax  HaIllOHAJIbHOI  Oe€3MeKH,
TepUTOpPiaTbHOI IUTICHOCTI ab0 TpPOMAAChKOi Oe3meku, JUisl 3arno0iraHHs
3aBOPYIICHHSIM YH 3JI0YMHAM, JJIsi OXOPOHHU 3J0POB'S YW MOpai, JJIs 3aXUCTY
penyTtamii 4YM TpaB IHMUAX 0ci0, IS 3amo0iraHHs  PO3TOJIOIICHHIO
koH(pimenmitHOi  iHopmMmarii abo aIs  TATPUMAHHS ~— AaBTOPUTETY 1
6e3cTopoHHOCTI cymy» [1]. 3amns mpaBUIBLHOTO 3aCTOCYBaHHS IIi€l CTaTTi,
€BpONEHCHKUI Cy/T 3 TIPaB JIIOIMHU HAJAB YiTKE PO3’SICHEHHS, 10 «IIs1 CBOOOIa
MOB’si3aHa 3 BUHATKAMH, SIKI TOBHHHI TIYMAuWTHUCA SK OOMEXEHHS, ajie i
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notpeda B Oyab-IKMUX OOMEKEHHSX MOBMHHA OyTH BCTAaHOBJIIEHA 3 BHUCOKHUM
CTyIIEHEM TepeKoHaHHs» [3, ¢.191].

Cnuparourch Ha gistipHICTh €CILJI, MOXHAa TakoX 3a3HAYMTH, 11O BIH
aKTUBHO CIPHUSi€ CTBOPEHHIO pO3rally’)kKeHoi mpeneaeHTHoi 0a3u B cdepi
KyJIbTYpHUX TpaB. Xoua II€¢ HE BUKIIOYAE ICHYBaHHS 0ararbOX HEraTMBHUX
TeHaeHuin. OnHI€I0 3 HUX € BapTICTh MPABOBOTO 3aXHUCTY, fAKa BKIIOYAE
¢dinaHCOBI, YacoBi, a TakOX W eMoliitHi pecypcu. Hanpukian, B cnpasi «TOB
«TeatpanpHi noctaHoBku FOHIDayH» Ta iHIII TPOTH ManbTu», sika CTOCYETHCS
3a00pOHM HEOpAWHApPHOI IMecH Ha ManbTi 4epe3 OOMEKEHHS JIep’KaBolo,
orpumaia pimenns B €CILJI Ha xopucTts BnacHuKIB Teatpy [6, c.11]. Bonnouac,
BOHU OyJIM 3MYILIEHI NPUIIMHUTHU CBOIO AISUIBHICTH, Yyepe3 (PIHAHCOB1 TPYIHOII],
10 BUHUKJIM Y 3B'SI3KY 13 CYyJIOBUM po3riisaom [6, c.11].

[Ilono MexaHi3My 3axHCTy TIpaBa Ha CBOOOJy TBOpPYOCTI B
€BponelcbkoMy Cynl 3 MpaB JIIOJWHU, TO BIH € cTaHgapTHuM. [lepm HiX
3BepHyTucs 10 €CIUI, ocoba moBuHHA MPOWTH Yepe3 BCl HAI[IOHAJIbHI CYJIOBI
1HCTaHIiil. Ba)IMBO Tak0XX MEPEKOHATHUCH, 10 TEPE]] CaMOI0 MOJAuEeI0 3asBU J10
Cyny, BoHa BiAnoBigae 0a30BUM KpUTEPIsIM: MOJIaBATUCh MIPOTH AepKaBU-UJIeHA
Pangu €Bpornu, m0poTSIroM IMIECTH MICALIB TICAS OCTaTOYHOTO PIIICHHS
HAI[IOHATTFHOTO CYJy, a TaKOX, CJiJ 3BEpHYTH yBary Ha Te, IO 3asBHUKY
MOBUHHO OYJIO 3aBJaHO «3HAYHOI ILIKOJW» 4Yepe3 MOpYyIIEHHS Horo mpas [6,
c.10]. Ctpoku po3risaay crpaB 3ajekaTh BiJil KOHKPETHHX OOCTaBHH, aje B
cepeaHbOMY II€H TpolieC TPUBAE TTOHA ABOX POKIB.

Ak BXKe 3a3HAYaNOCh, BEJIUKE 3HAYEHHS MAalOTh CIIOPH, SKl MOB'S3aHl 3
oomexxeHHsiMu. Takuii Tun cripaB HaityacTie goxoautsb 1o €CIUI. Tomy, konu
MOBa iie caMe Mpo Taky 3asBy, IO BHUMAara€e JIOKa3yBaHHS 3aKOHHOCTI
OOMEKEeHHsI JIepKaBOK CBOOOJIM TBOPUOCTI, TO BOHA MOBHMHHA PO3IJISIATHChH
CynoMm Ha mifCTaBl TPbOX KaTETrOpiil: «3aKOHHOCTI», «HEOOXITHOCTI TaKOro
OOMEXEHHS JUIsl ICHYBAaHHS JIEMOKPAaTUYHOTO CYCIIJIBCTBA», «IETITUMHOCTI
MeTu» [3, ¢.196].

Cyn Takox mpuiiMae A0 yBaru Take MOHSTTS, SIK «CYCHUIbHA MOPAJby,
AK€ J0TlOMara€ BHU3HATH 0OCAT OOMEXKEHb IIbOTO IpaBa 3 OOKy JepiKaB.
Hampuknazn, B cnpasi «Xanaucaiin npotu BenunkoOpuTaHii», siKka CTOCY€TbCS
BUKOPUCTaHHA 1H(QOpMALlii MpO CTATEBE BUXOBAHHS B AUTIYOMY HIAPYYHHUKY,
Cya 3poOuB BUCHOBOK MPO T€, 1110 B MI>KHAPO/HIN MPaKTHUIIl, 30KpeMa B MexXax
€C, HeMmae y3roJ)KeHOro BH3HAYEHHS KOHIIEMIT «CYCHIJIBHOI MOpaii», TOMY
HaIllOHAJIbHI CyJIM € OUIbIll 0013HAHUMU, HI’K MIKHAPOJIHI, 11100 BHUCIIOBIIIOBATU
JIYMKY TIpO TOYHH 3MICT Takoro moHstts [3, €.193]. A Tomy B miéi cmpasi
JieprKaBa )KOJHUM YHHOM He nopyimia HopMy cT. 10 KonBenii.

IIpeamer 3asB 3aBXKIU € PI3HOMAHITHUM: BiJl KPUTHUKH TOJITHYHHUX TiSUIB
JI0 BUCBITJIIOBaHHS peajbHUX IMOAid. Ha Hamr mormsia, okpemo CITiJi BHIUIMTH
TaKy CKJIaJHy TEMaTuKy, sK ICHyBaHHS ueH3ypu. Hanpuknaa, Freemuse
OCTaHHIMHU POKAaMH MOCTIHHO HAroJIOUIy€e MPO Te€, IO 30UIBLIYIOTHCS BUIAAKH,
KOJIM MpsIMOT 3a00pOHM B 3aKOHO/JABCTBAaX KpaiH HEMae, aje iCHye SBUIIE, IO
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OTpUMAJI0O Ha3BY «CaMOIICH3ypa», SIKE BUHUKAE yepe3 IEeBHI MOOOIOBAaHHS B
pi3HUX cepax KUTTS ocodbu [6, ¢.25]. 3a3HaunMO, 110 ICHYBaHHS TOTAJIBLHOI
IEH3YpH B CYCHUIbCTBI MPU3BOAUTH JI0 TMOPYIIEHHS OJHOTO 3 BaXJIMBUX
€BPONECHCHKUX TMPUHIUIIB — JEMOKpaTu3My. ToMy, B YKkpaiHi, Ha piBHI
KoHcTuTymii, «1ieH3ypa K NepemKopkaHHss ¢cBoOO 1 JyMKH 1 CJIOBa, BUIBHOMY
BHUPaXXEHHIO TyMOK Ta MIepeKOHaHb, 3a00poHeHa» [2].

Koxna cnpasa, siky posrisaae €CII mjono oOmMexeHs mpaB Ha cBOOOIY
TBOPYOCTi, MICTUTh pI3HI apryMEHTH, fAKI MIATBEPKYIOTh MO3UIIIO 00
yXBaJIeHHS PIMICHHS fK HAa MIATPUMKY 3asBHHMKIB, TaK 1 caMOi JIep>KaBH.
Hanpuknan, B cnpai «OuakoBebkuii-Jloypenc 1 XKymi npotu @panmii» 1momo
BUJIaHHS POMaHy, B SIKOMY BIJIKDUTO 3[1MCHEHO HaKJEN Ha MOJITUYHY MapTIIO
«HarmionanbHuii  GpoHT» 13 3aCTOCYBaHHSAM pealbHUX 1MeH 11 misuiB, Cyn
IOPUMHAB PIIICHHS HAa KOPUCTH JIEp>KaBU M MIATPUMAB OOIPYHTOBAHICTh BUPOKY
HaIllOHAJIBHUX CY/IIB CTOCOBHO OOMEXKEHHs Mocuiarourch Ha m. 2 cr. 10 [3,
.196]. Tomy 1110 B IIbOMY BHUIAJKY IPaBO CBOOOIU Ha TBOPUICTh Ta BUPAKCHHS
JYMOK TIOPYIIIYE 1HIII OCHOBOMOJIOXHI MpaBa 0cCi0, 30KpemMa MOCITralvnuch Ha
YECTh Ta T1AHICTh MPEICTABHUKIB MApPTIi.

Y cxoxiil cmpaBi, mo Oyla TMoOpylieHa HalliOHAJFHUMHU CyJaMu
[Topryrami uepe3 audamaliiro CTOCOBHO Mepa MicTedka Moprarya, Oyso
orpuMano 1Hme pimeHHs B E€CIIL. CopaBa «AnBim aa CiuiBa mnpoTu
[Topryrami» Oyna moB's3aHa 13 CaTUPUYHUM BHUTBOPOM MHCTELTBA I dYac
HalllOHAJIBHOTO KapHaBally. BpaxoByrouu Bci o6ctaBuHu CyJ| MOCTaHOBUB, L0
«catupa € (pPOpMOI0 MHUCTELILKOTO CAMOBHUPAXEHHS 1 CYCIUIbHOI KPUTUKH, SKa,
B CHJIy NEpeOUIbIIEHHS] Ta CIIOTBOPEHHS PEajbHOCTI, MPUPOJIHO, MA€ HA METI
CIIPOBOKYBaTH 1 00yputu». [4, c.75] Tomy, Oynb-sike BTpy4aHHs B MPABO MUTIIS
a00 OyIb-AKO1 1HIIOI 0COOU CaMOBHUPAXKATUCS B TaKUI CIIOCIO Ma€e PO3IIISIaTUCh
3 0COOJIMBOIO YBArow, a KOHKPETHO B IIiH CTIpaBi «Mep SIK MOJITHK, TOBUHEH OyB
BUSIBUTH OUJIBIITY TEPIIUMICTD JI0 KPUTHKHU, OCOOIMBO B popMmi catupm». [4, ¢.77]

Takosx, Ha Hall MOIJIAJ, CJIJ 3a3HAYMTH, 110 3a3BUYAN MOPYIIEHHS Ta
OoOMEKEHHs MpaB Ha CBOOOJY TBOPYOCTI BIUIMBAE HA peali3alliio MpaB, sKi
BUHUKAIOTh 3 MPUBOJY OO'€KTIB IHTENEKTyaldbHOI BiacHOCTi. Tak, y crmpasi
«Aminak npotu TypeuunHu», 3asBHUK cTBOpUB poMaH «Creka B Ilupo». [4,
c.37] e pomaH BKJIHOYaB ICTOPIIO, 3aCHOBAHY Ha peaJbHUX MOJIIAX IIOAO
TopTyp censH. OaHak, HAIOHAIBHUM CyJ BU3HAB 1€l TBIp SK TakWii, 110
CIOPUYMHSAE HEHABUCTh 1 BOPOXKHEUY, 1, Y 3B'SI3KY 3 LKUM, OyJI0O BHUHECEHO
pILIEHHS BWJIYYUTH BCl ICHYIOUl NMPUMIpHUKH 3 00iry. [4, c¢.37] B €CIJI ne
MOTOJIUJINCH 3 IIUM PIIICHHSM, aJKe «KHUTA, ska Oylia BUJaHA € BUTAJaHUM
pPOMaHOM, Ha HAMKMCAHHS SKOTO aBTOpa HAIUXHYIW peanbHl momii» [4, ¢.40].
Cyn TakoX BHU3HAB, IO JESIKI YaCTUHU TBOPY € JMIMCHO JKOPCTKUMH, ajie
BojHOYAaC BimsHaumB: «Moro dopma — pomaH, sKuii npHUBAGIIOE BiIHOCHO
oOMeKeHe KOJIO TPOMAJIChKOCTI y MOPIBHSAHHI, HAMPUKIIAJ, 13 TUM X 3aco0aMu
MacoBoi iHpopmarii» [4, ¢.40]. Tomy, yepe3 cupsiMyBaHHS TBOPY Ha OOMEXeHe
KOJIO 0ci0, B 11iif cripaBi Mae Miclie mopyieHHs cT. 10 €Bponeicbkoi KOHBEHII],
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came 3 OOKy Jiep>KaBH, 1110 TAKOX CIPUUMHUAIIO OOMEXEHHS y pealtizallii npaB Ha
00’€KT 1HTEIEKTYaJIbHOI BIIACHOCTI.

OTxe, CIUpAIOYUCh HA MPAKTUKY €BPONEHCHKOrO Cyly 3 IMpaB JIIOJAUHU
CTOCOBHO BH3HAUEHHS MPAaBOMIPHUX MEX OOMEXKEHb Ta HEIPaBOMIPHOTO
MOCSTaHHS Ha TPaBO, IO CTOCYEThCA CBOOOAM TBOPYOCTI, BAMXIMBO
BpaxoByBaTH Taki (pakTopH, sk opma BUpaKEHHS TBOPY Ta MACOBICTb JIOCTYITY
710 HBOTO, YU MA€ Miclie PUHIKEHHS YeCTl Ta T1THOCTI peabHUuX 0Ci0, 91 3MICT
TaKOTO 00'€EKTY CTOCYEThCS pealbHUX (HaKTiB a00 BUMHUCITY, @ TAKOXK, YA MOXKE
TaKU{ TBIp HAHECTU 3HAYHOI CYCIIIbHOI mKoau [3, ¢.198].

HemoxnMBO HE BII3HAYUTA BaXJIMBICTh HAIIOTO JOCIIHKEHHSI IS
po3BUTKY cydacHOi YKkpainu. Pimenns €CIUI y cepi HMBIIBHOrO CyJOUMHCTBA
€ JDKEpeJIoM IpaBa 3rifiHo 3 4. 4 cT. 10 [{uBlI1bHOTO IpoIECyanbHOrO KOJAEKCY
VYxpaiau [5]. BiiiHa cuibHO BIUIMBa€ Ha BCi cepu KHUTTA CYCIUIbCTBA, W
KyJbTypHa HE € BUHATKOM. Hapa3si, MUTIII HaMararThCs BUCBITJIMTH BC1 O],
HE TUIBKM B MeXaxX HaIoi JepxkaBu, aje W 3akopJoHOM. Tomy, aeprkaBa
MOBUHHA 3a0e3MeuyBaTh MaKCUMAaJIbHUN PEXUM CHPUSHHS IS 1X JiSTIBHOCTI,
BpaxoBylOuUd W MikHapomHuit nocBif. IIpore, 6e3 oOMexeHb, BCE OJHO, HE
OOIMTUCH, B TIEPITYy YEPTY, 3a]UIsl TapaHTyBaHHs O€3MEeKH Ta MEBHOT CTaOIBHOCTI
B HaIlIli JepKaBi.

[TimcymoByrO4H, MOKEMO 3a3HAYUTH, IO IIPABO HA TBOPYICTh € OJHUM 13
BaYXJINBUX OCHOBOIIOJIOKHUX TIPaB, 10 HAJIaHO JIIOAMHI. SK B AepKaBax-4JIeHax
€porneiickkoro Corw3y, Tak 1 B YKpaiHi, 1€ MPaBO 3aXHIIAETHCS, 30KpeMa
BPaxoOBYIOUM MPAKTUKYy E€BPONEHCHKOTO CyAy 3 TMpaB JIOAWHU, IO CIPHSE
BCTAHOBJICHHIO OLIBIIOI rapaHTii 1I0A0 3a0e3leyeHHst Horo peanizamii Ta
OXOpoHU. Ajie Taka cBoOoma HeOe3MeXHa, OCKUIbKK 3a0e3nedyroud IpaBa
OJlHI€T ocoOW, He MOXHa 3a0yBaTH MPO IHTEpEeCH IHIHUX Oci0 abo IiJIOTro
CYCIIUJIBCTBO 3arajioM. Tomy, cBoOO/a ICHY€E MOpPSI 3 OOMEXKEHHSMHU, aJKE B
ychOoMy moTpiOeH OajaHc, SKUH MOXKHA JIOCATHYTH JIMIIE HUITXOM
3aMpoBaKEHHST B Jep>KaBaX KOHKPETHO BU3HAUCHUX MEX, 30KpeMa THUX, SIKi
Bu3HaueHi B 4. 2 cT. 10 KouBeHmii mnpo 3axucT mpaB JIOJUHU Ta
OCHOBOIIOJIOKHUX cB00OA. He MokHa i HE MOTOAUTUCH 3 TUM, IO MOIPHU BCI
CpoOM 3HUIIMTH HAITy KYJIbTYPHY CIAIIMHY, CaMe 3aBISKH IbOMY IpaBy,
MUTII pOOJISITH Bee, 00 3 KOXKHUM JHEM YKpaiHChKa KyJbTypa cTaBajia OuIbII
3HAUYYIIOK B YCbOMY CBITI.
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CEKIIIA 2
SATAJIBHOTEOPETHUYHI TA ICTOPUYHI ACIIEKTH

CTAHOBJIEHHS i PO3BUTKY NPAB I CBOBO JIIOANHU
I TPOMAJITHUHA B €C TA YKPAIHI

ICTOPUYHHUI ACHEKT ®OPMYBAHHS CEKPETAPIATY
KOHCTUTYUIAHOI'O CYJ1Y YKPAIHU

Bbapgiubka /lap’sa BikropiBHa,
acnipaHTKa IOpUIUYHOrO (PaKyJIbTEeTy
XapKiBCHKOr'0 HAIIOHAJIBLHOTO
yHiBepcuteTy iMeHi B.H. Kapazina

Bignosigno mo wactunu apyroi crarti 19 Koncrurynii Ykpainu opranu
Jep KaBHOI BJIaJU Ta iX MocaoBi 0coOu 3000B’s3aH1 JIATH JIUIIE HA MIJCTaBl, B
MeXax MOBHOBaKEHb Ta y crociO, mo Bu3HaueHi KoHcTuTyIli€o Ta 3akoHaMu
VYkpainu. Tomy 3akoHomaBye peryihtoBaHHs (yHKiionyBaHHs CekperapiaTy
Koncruryniinoro Cyny VYkpaiHu € NOTpiOHOIO IOPUIMYHOIO 0a3010 Ui
peamizailii Oro OCHOBHOTO TMpU3HAYEHHA — 3a0€3MEUEeHHS MIsUTbHOCTI
Koncrurymitnoro Cyny Ykpainu (nani — Cyn), sskuii 3axuiiae npasa 1 cBOOOAH
J0MHU — 0a30BY LIHHICTH €Bponeiicbkoro Coro3sy.

3a yaciB He3aJleXHOCTI YKpainu nepumii 3akoH Ykpainu «IIpo
Koucrurymitnuit Cyn Ykpainu» yxBajieHO 3 yepBHA 1992 poky (mam —
3akoH 1992 poky).

Crarreto 28 3akony 1992 poky Oyno Bu3HAaueHO Taki (QYHKINT
Cexkperapiatry Cyay sk opranizaiiiiHa, iH(popMaIifHO-IOBIJKOBa Ta IHIII 3
oocnyroByBanHsa Cyny. OuomoBatu Cekperapiat Cyny maB Cekperap Cyny.

3a 3akonom 1992 poky Ilonoxenns mnpo Cekperapiar Cynay, #oro
CTPYKTYpY 1 IITaT B MeXaxX BUIUICHOT0 OOKETY 3aTBepKyBaB ['onoBa Cyny.
['onoBa Cyny npusnauaB kepiBHuka Cekperapiaty Cyny, KUl BUKOHYBaB Taki
byHKII: 37a1HCHEHHST 0e3MoCcepeIHhOro KepiBHUIITBA poOoToro Cekperapiaty
Cyny, po3poOka 1 mojaHHs Ha 3aTBepkeHHs [onoBu Cyay MOJOXKEHb PO
BIIIIIM Ta ciyk0u miapo3aiuniB Cekperapiaty Cyay, KOHTPOJIb iX BUKOHAHHS,
3MIMCHEHHSI OpraHi3aliifHoro 3abe3leueHHs MiAroToBku 3aciganb Cyay
tomro [1].

YuHHe Ha TOW Yac 3aKOHOJABCTBO BHM3HAYasO, II0 BHYTPIIIHI MUTaHHS
nisimeHOCT1 Cymy, ioro CekperapiaTy, a TakoX BUMOTH 70 niepcoHany Cyny Ta
npaBujia BHYTPINIHBOTO PO3MOPSJIKY BU3HAUalOTh Permamentom Cyny, sSKHii
3arBep/kye Cyn 1 myOmikye. AHAJIOTIYHUN TPUIUC MICTUB 3aKOH YKpaiHu
«IIpo Koucturymiinuiit Cyn Ykpainu» Big 16 xoBTHSI 1996 poky Ne 422/96-BP
(mami — 3akon 1996 poky), a TakoX MICTUTh 1 UMHHUN HUHI 3aKOH YKpaiHH
«IIpo Koncturyuiitauii Cyn Ykpainu» Big 13 munua 2017 poky Ne 2136-VIII
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(mami — 3akon 2017 poky).

BtiM, #MOBiIpHO, 3 MOMITHYHMX a0O0 IHIIMX MPUYUH, MNPAKTUYHOTO
3acTocyBaHHA I npunucu He HaOymu. 01 mumus 1992 poxky BepxoBHa Pana
VYkpainu 259 romocamu obpana FO3pkoBa JI. I1. mepmum T'onosoro Cyay, ane
noBHui cknang Cynmy, a BignoBigHo 1 Horo CekperapiaTy Ha TOM Hac
chopMoBaHO HE OYJI0.

[Ticna yxBanenHs Kouctutymii Ykpainu 1996 poxy Oyino mpuiHSATO
3akoH
1996 poxy, mo (HhakTUIHO 1 CTaB IOPUAUYHOIO 0a3010 ISl TIOYATKY peabHOI
nisibHOCTI Cynmy. Omaumu 3 mepmux pimens Cyay cTaud pillieHHS 3
OpraHi3aliiHUX MUTaHb.

Tak, Pimennssm Cyny Big 22 xoBTHsA 1996 poky Ne 1-3/1996 npusHaueHo
nepmoro kepiBHuka Cekperapiaty Cyay — JlyO6poscskoro B. €. Pimennsam
Cyny Big 12 mucromama 1996 poky Ne 2-3/1996 3arBep/ikeHO CTPYKTYypy Ta
nepuuii mratHui posnuc Cyny.

3riHO 3 IBOTO IITaTHOTO po3mnucy kepiBHUK Cekperapiatry Cymy maB
MOMIYHMKA Ta pedepeHTta, BOX 3aCTYIHHUKIB, IO BIAMOBIJAIM 32 KOHKPETHI
Hanpsimu  AisuibHOCTI  Cekperapiaty Cyay. 3arajom IITaT MpalliBHUKIB
Cexperapiaty Cyay namiuyBaB 201 oco0y.

[IpukMeTHO, 110 3TIAHO 3 TEpHIoK penakiielo 3akoHy 1996 poky 3a
opranizaiito poootu Cekperapiary Cyny Bianosigas ['onoBa Cyny (Ha Toil yac
—Tumuenko I. A.).

Jlo 3abe3nedyeHHs oOpradizauiiHoi Ta  1HGOPMALIITHO-TOBIIKOBOI
nismbHOCTT  Cyay 3akoHoM 1996 poky Oynio J0aHO HAyKOBO-EKCIEPTHE
3a0e3nedenHs AisuibHOCTI Cyay, 10, Ha Hamly AyMKYy, OyJO BHU3HaHHSAM
BaXXJIUBOCTI 1 1IbOT0 HanpsiMy aisibHOCTI Cekperapiaty Cyay [2].

[Ti3Hime BHACHIIOK BHECEHHS 3MiH 10 3akoHy 1996 poky 3akoHOM
Vkpainn «IIpo BHeceHHS 3MIH /0 NEAKUX 3aKOHOJABUMX aKTIB YKpaiHH Yy
3B’SI3KY 3 MPUUHATTSIM 3akoHy Ykpainu ,,IIpo inpopmarriro® Ta 3akony Ykpainu
,1Ipo moctyn go my6niunoi iHdopmariii“y Big 27 6epe3ns 2014 poxky Ne 1170-
VIl 3a Cekperapiatom Cyny Oyno 3akpiljieHO 3a0€3MedeHHs] e OHOTO
BKJIMBOTO HaNpsAMy AISUIBHOCTI — ONPWIIIOJAHEHHS Ta HaJaHHS 1HpopMalii 3a
3anutamu, agpecoBanumu Cynay [3].

Bignosigno no 3akony 1996 poky Ilonoxxenns nmpo Cekperapiat Cyny,
HWoro crpykTypy 1 mrar 3arBepikyBaB Cyn, a He ['omoBa Cyny sik Oyio
BU3HaueHO 3akoHoM 1992 poky. KepiBauka Cekperapiaty Cyay Takox
npuszHauaB Cyn 3a nomanHsM ['omoBu Cyny, a He T'onoBa Cyay sik Oyino
Bu3HaYeHo 3akoHoM 1992 poky. KepiBaukom Cekperapiaty Mir OyTH
TPOMAJITHUH YKpaiHW, SKUM MaB MPAaBO Ha 3alHATTS mocaau TpodeciitHoro
cyani [2].

Otxe, mopiBHSHO 13 3akoHOM 1992 poKy BHCHOBYETHCS TEHACHIIIS [0
nepexoay Biml 0mHOO0cOO00Boro BupimeHHs [omoBoto Cyay Takux TUTaHb SK
3aTBEP/DKEHHSI CTPYKTypu Ta mTaTtHoro posmucy Cekperapiaty Cyny,
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npusHaueHHs kepiBHUKa Cekperapiaty Cyay 10 KOJETriaIbHOTO BUPIIMICHHS IIUX
nutanb Cyjaom, xoda 1 3 BiyamoBiganeHIcTIO ['onmoBu Cyay 3a oprasizaiiiro
nisimeHOCT1 Cekperapiaty Cyay. Ha Hamry aymky, Takuil MiixiJ HaJlaBaB
O11BI101 JIETITUMHOCTI Ta BUBAXKEHOCT] TAKUM MPU3HAYEHHSIM.

Jns  opranizamii  gismbHOCTI  Cekperapiaty Cyay  BIANOBIAHO 0
Pernamenty Cyny, 3aTBepxeHoro Pimennsam Cyny Big 5 Oepesnst 1997 poky
(mam — Permament Cymy 1997 poky) Tl'omoBa Cymy, KpiM 3IiHCHEHHS
MOBHOBA)KEHb, BU3HAUCHHMX Yy 3akoHl 1996 poky, 3aTBep/kyBaB Ha OCHOBI
npono3uilii  cynmiB  Cyay Ta  KEpiBHUKIB  CTPYKTYpPHHUX — MIAPO3/iTIB
Cekperapiary Cyay TMNepCHeKTHBHI 1 TOTOYHI TUTAaHW 3aXOJiB  IIOJO
3a0e3nedeHHs AisuibHOCTI Cyay; 3aTBep/KyBaB Ha IMIJICTaBl 3aTBEPIKEHUX
Cynom ctpykrypu 1 mraty Cekperapiaty Cyay nepcoHi(piKOBaHHM IITaTHHIMA
po3muc 1 B pas3i 3MIH YMOB OIUIaTH Tpaill BHOCUB JI0 HHOTO BIAMOBIIHI 3MiHHU;
HAyKOBUX KOHCYJIPTAHTIB Ta MOMIYHUKIB cyAaiB Cyay 3a MPOIO3UIIEID CY/IIB
Cyny; 3actynHukiB kepiBHUKa Cekpetapiaty Cyay Ta K€piBHUKIB CAaMOCTIMHUX
cTpykTrypHuX migpo3aunB Cekperapiaty Cyny, KaHAMIATYpH SKUX Ha MOCAIU
noro/pkyBanu Ha 3acimanHi Cyny; Tpu3HayaB Ha TOCAJAM 3aCTYIHHKIB
KEpIBHUKIB CaMOCTIMHUX CTPYKTYpPHHUX MIAPO3LIIB, KEpPIBHUKIB 1HIIUX
CTpyKTypHUX mifpo3ainiB Cekperapiaty Cyny, iX 3acTymHHUKIB TOIIO [4].

XapakTepHOO  OCOOJUMBICTIO  LBOro  mepiofy  (yHKUIOHYBaHHS
Cexperapiaty Cyay Oyno HaganHs 3rogu Cy7oMm Ha NMpU3HAYEHHS 3aCTYITHUKIB
kepiBHuKa Cekperapiaty CyAy, KepiBHHKIB CaMOCTIMHUX CTPYKTYpPHUX
niapo3a11iB BianoBigHo 10 § 7 Permamenty Cyny 1997 poky. 3 onHoro 60Ky, B
Takiil mpoueAaypl MOXKHa 3amiIo3pUTH KOH(IIKT IHTEpECIB, a 3 IHIIOIO — Yy
IIbOMY BOAYa€ThCsl KOMAHIHUN 3B’S30K MK THMH, YHS JisJIHICTH Mae OyTH
3abe3reueHa, 1 TUMH, XTO Ma€ 3a0e3MedyBaTH TaKy isJIbHICTD, JUIS TOCATHEHHS
€TMHOI METH — 3A1MCHEHHS KOHCTUTYIIITHOTO CY/JOUUHCTBA.

VY Pernamenti 1997 poky Takox Oyji0 JeTandi30BaHO MOBHOBAKEHHS
Cekperapiatry Cyay moAo MOPSAKY TPUHHSATTS KOHCTUTYIIIWHUX TOJIaHb Ta
KOHCTUTYIIIHHUX 3BEPHEHb, 1X MOMEPEAHBOT IEPEBIPKH.

Tak, Cnyxb6a mokymentanpHoro 3abesneueHHs Cekperapiaty Cyny
3M1MCHIOBAJIa PEECTpallil0 KOHCTUTYIIMHUX TOJaHb 1 KOHCTUTYIIMHHUX
3BepHEHb, M0 Haaxoawm A0 Cyay mnomToro abo 0e3mocepeHbo 0
Cexkperapiaty Cynay. 3apeecTpoBaHl KOHCTUTYIIIHHI MTOJaHHS Ta KOHCTUTYIIIHHI
3BEPHEHHS TMEPEBIPSIB Yy HEBIAKIATHOMY TMOPSAKY BIAMOBIAHUN MiAPO3ALT
Cexkperapiaty Cyay, 10 NOBHOBaKEHb SIKOTO OyJIO BIJTHECEHO MOMEpEeaHE iX
BUBUCHHS Ta TMEPEBIPSAHHS Ha BIAMOBIAHICTE BUMOram 3akoHy 1996 poky.
Henanexxno odopmiieHi KOHCTUTYLIHHI MOAAHHS Ta KOHCTUTYLIMHI 3BEPHEHHS
Cekperapiar Cyay moBepTaB aBTOpaM, IMPO MO0 BKa3yBaB Yy MHUCHBMOBOMY
MOBIJOMJICHHI,  MIONUCAHOMY  KEPIBHUKOM  GIONOGIOHO20  NiOpO30iny
Cexpemapiamy Cyoy.

VY pa3si sKmo cy0’eKT mpaBa Ha KOHCTUTYIIWHE TIO/IaHHS, KOHCTUTYIIIITHE
3BEpPHEHHsSI HE TIOTO/DKYBABCS 13 3MICTOM HAJICIAHOTO HOMY TMOBITOMJICHHS,
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HOro JMCT Ta KOHCTUTYIIMHE TOJaHHA a00 KOHCTUTYIIHHE 3BEPHEHHS
nepenaBanu kepiBHUKOBI Cekperapiaty Cyay abo HOro 3acTymHHUKY JUIs
nepeBipsiHHSA OOTPYHTOBAHOCTI PIIIEHHS, NPUHUHATOIO KEPIBHUKOM II€BHOTO
nigposairy Cekperapiaty Cyny.

[Ticns mepeBipsinaa kepiBHUK Cekperapiaty Cyny abo HOro 3acTyIHHUK
YXBaJIlOBaB PIIICHHS MPO HAIICIaHHS MOBTOPHOIO MOBIOMJIEHHS aBTOpPY abo
po TIepeaaBaHHS MaTepialiB KOHCTHUTYIIMHOTO TMOJaHHS, KOHCTHUTYIIHHOTO
3BEpHEHHS Ha PO3TJISIA KOJETii CyIiB y MOpPsAKY, BU3HaUeHOMY B Permamenti
Cyny 1997 poky.

Takuit mopsAIOK MOMEPEAHBOTO MEPEBIPSIHHS Ta MOBEPHEHHS HEHAJIEKHO
OQOpMJIEHUX KOHCTUTYLIMHUX TMOJaHb Ta KOHCTUTYLIMHMX 3BEPHEHb €
BIJIMIHHUM BIJl HMHI 1CHYIOYOT0, BIJIIIOBIIHO JI0 SKOTO KepiBHUK CekperapiaTy
NOBEPTAa€ KOHCTUTYLIWHY CKapry, oo 3a (OpMOI0 HE BIJANOBIa€ BUMOram
3akony 2017 poky, cy0’ekTy npaBa Ha KOHCTUTYLIHHY CKapry.

KoHcTuTyMiliHi mogaHHsa Ta KOHCTUTYIIMHI 3BEpHEHHS, SKI BIANOBIIAIN
BUMOTaM, BCTaHOBJIEHUM Yy 3akoHl 1996 poky, 3 NpOIMO3ULISIMU JTOTOBIAAIN
kepiBHUKOBI Cekperapiaty Cyay abo #Oro 3acTyNMHHUKOBI — KEPIBHHUKOBI
VYrpaBniHHs PaBOBO1 €KCHEPTU3H 1 3a IX PIIICHHSM MEepeaBaiu y BIMOBIIHUN
migpo3ain  YmopaBniHHA TpaBoBoi  ekcneptusu  Cekperapiary Cyny s
MIATOTOBKH TONEPEAHHOT0 BUCHOBKY IPO HASBHICTh MIACTAB AJIA BIAKPUTTS
KOHCTUTYI[INHOTO TMPOB3KEHHS y chpaBl abo0 BIIMOBH Yy BIIKPHTTI
npoBapKeHHA. [[iATOTOBKY MOMEpPEAHHOrO BUCHOBKY 3AIMCHIOBAIN TPOTITOM
I’ ITHAALSATH KaJ€HAApHUX JIHIB, HUHI TaKy MIATOTOBKY 3A1MCHIOIOTH MPOTITOM
ceMU poOOUHUX JHIB.

[amoro Oyma ¥ ponb kepiBHuka Cekperapiary Cyay mnpu po3nofimi
KOHCTUTYIINHUX TMOJaHb Ta KOHCTUTYIINHUX 3BEPHEHb MK KOJICTISIMU CYJIJIIB
Cyay.

Tak, KOHCTUTYIIIVHI MMOJIaHHS Ta KOHCTUTYIIMHI 3BEPHEHHS, SKI MOXKHA
Oyno mpuiiasatu go posrisany Cynom, kepiBHUK Cekpetapiaty Cymy pasom i3
MoTiepeTHIMA BUCHOBKaMH TOJaBaB s o3HaomiieHHs [omoBi Cyny, sikuii
HampaBJIIB  iX 0 BiamoBigHO1 Kojerii cymmiB Cyay. Takox KepiBHHUK
Cekperapiaty Cyay HampapiisiB pa3 Ha Micslb KO)KHOMY cyaal Cyny NUCbMOBY
iH(poOpMaIlil0 MPO KOHCTUTYLIWHI MOJAHHS Ta KOHCTUTYIIHI 3BEpHEHHS, 3a
SKWMH MPU3HAYEHO CYJIJIIB-A0TMOBIaviB y CIpaBax.

Tox mnst epiony dyHkiionyBanHs Cekperapiaty 3 1996 poky no 2016
pOKy xapakTepHoro Oyma Oesmocepenus ydactb Cymy ta lomoBu Cyny y
dbopmyBanni Cekpetapiaty Cyny.

VY 3B’s3Ky 13 KOHCTHTYIIHHOIO pedopmoro 2016 poky Ta BITHECEHHSIM J10
komneteHuii CyJay HOBOIO TIOBHOB@XEHHS — pO3MJISLAY CHOpaB  3a
KOHCTUTYLIHHUMU ckapramu, B 2017 poui Oyno yxBasieHo 3akoH 2017 poxky.

3a 3akonom 2017 poky nisnpHicTh Cekperapiaty Cyay 13 3a0e3nedeHHs
nisbHOCTI Cyny 3A1MCHIOETBCS 3a TAaKUMHU HalpsiMaMH: OpraHizailiiiHe,
aHaJITUYHE, IOpUANYHE, 1HpOopMalliiiHe Ta MaTepialbHO-TeXHIYHE. SK y 3aKkoHi
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1996 poxy 31 3miHamu, Tak 1y 3akoHi 2017 poky OKpeMo 3a3Ha4yeHo, MO0
Cekperapiar Cyny 3a0e3nedye ONPUIIIOJHEHHS Ta HaJlaHHA 1Hopmalii 3a
3aMuTaMH.

[TopiBusiHO 13 3akoHoM 1996 poky 3akon 2017 poky MICTUTH ICTOTHI
3MiHM 1010 MoBHOBaxkeHb ['onoBu Cyny Ta kepiBHuka Cekpetapiaty Cyny.
Taxk, ['omosa Cymy Bxe HE BIAMOBiIa€ 3a oprasizaiiro aisutbHOCTI Cyny, a juiie
3IIACHIOE 3arajbHE KEpIBHUITBO opranizaiieto podotu Cyny Ta Cekperapiaty
Cyny. Takox xepiBauk Cekperapiaty Cymy Bxke HE Ma€ BIANOBIAATH BUMOTaM
npodeciitHoro cymmai, a Mae BignmoBigaTH KBadiQiKaIiiHUM BHUMOTaM,
BU3HaueHUM 3akoHOM Ykpainu «lIpo nepxkaBHy ciyxOy» 1Ist oci0, sKi
NPETEHAYIOTh Ha 3alHATTS MOCaAM JAEpXKaBHOI ciy:kOu kateropii «A». Came
kepiBHUK Cekpetapiary Cyay npu3Hadae JIEpKaBHUX CIYKOOBIIIB (KpiM CBOTO
MEepIIoro 3acTylMHUKAa Ta 3acTYMHUKIB, sKux mnpuzHadae Cyna) Ta IHIIUX
npaiiBHukiB CekpeTapiary, a TakoX MpuU3HA4Yae Ooci0 Ha Tocaay HayKOBOTO
KOHCYJIbTaHTa Ta nmomiunuka cyii Cyay 3a moganusam cyaai Cyay [5].

[ToBHoBaxkenHs1 Cekperapiaty Cyny Ha 3aKOHOJIaBUOMY PIBHI BHU3HAYCHI
crarrero 44 3akony 2017 poky.

BpaxoByroun 3MiHy moBHOBaxeHb Cyly, HEMUHYYUMHU OYyJU 1 3MIHU y
CTpykTypli Ta mratHoMmy posnuci Cekperapiaty Cyny. Sk 3a3HadyeHo Yy
niopiyHii 1HPopMauiiiHii gonosial Cyny 3a 2017 pik ans 3anpoBajKeHHS
IHCTUTYTY KOHCTUTYIIMHOI CKaprd Ta CTBOPCHHS HAJICKHUX YMOB JIS
¢bynkuionyBanHsa Cyay, TOBHOLIHHOTO 3a0e3Ne4YeHHs 3aciianb Benukoi nanatu
Cyny, nBox cenatiB Cyay Ta mectud koiserid cyanaiB Cyay, OJHOYaCHOTO
(YHKILIOHYBaHHS B 3aJ1aX 3acijaHb KOH(EPEHII-CUCTEM, KOMIUIEKCIB 3BYKO- Ta
BiJICO3aNNCY 3acijaHb Ta KOMIUIEKCIB creHorpadysanns y 2017 pomi Oyno
3miHeHO CcTpykTypy Cekperapiaty Cyay Ta 30UIBIIEHO YHCENBHICTH HOTO
npamiBHUKIB [6].

Otxe, 13 3a3HAYEHOTO BHCHOBYEThCS, 10 3 1992 poky noremnep
3aKOHOJABYE PETYyJIIOBaHHSA, a BIAMOBIAHO MiISUTBHICTH Ta  OpraHizallis
CekperapiaTy CUCTEMaTHYHO yJIOCKOHATIOBAINCA. UMHHUKAMU JUIsl TAKUX 3MIH
Oy yxBajeHHs: Konctutymii Ykpainu, pedopmu nepxkaBHOI ClIy>kOH, Cy10BOi
Brnaau, Cyny. IloctynoBo TpanchopmyBanucst nmoBHoBaxkeHHss Cynay, ['onmoBu
Cyny Ta kxepiBHuka Cekperapiaty Cyay MO0 Oprasizaiii Ta JisSIbHOCTI
Cekperapiary Cyny. IloBHoBaxkenHsi Cekperapiatry Cyay HaOyBayd OUIbIIOq
3aKOHOJABYOI JeTai3allii, Horo MisUIbHICTh — OUIbIIOI aBTOHOMIT Bix Cyny, a
oprasizaiiisi — By3bKoi crelfianizalii KO)KHOTO CTPYKTYPHOTO MiAPO3/LTy.

Huni B Ykpaini TpuBae npaBoBHid pexUM BOEHHOTO CTaHy, HaIlla JiepKaBa
HaOyna craTycy KaHAujaaTta Ha 4ieHCTBO B €Bpomeiickkomy Coro3i 1 Mae
00OB’SI30K aJlanTyBaTH CBOE 3aKOHOJABCTBO JI0 3aKOHO/AABCTBa €BPONEICHKOTO
Coro3y, TakoX iICHY€ BUMOTa 10 YKpaiHU JIJIsi TIOYaTKy MEPETOBOPIB MPO BCTYII
no €sponeiickkoro Corosy — pedopmyBanns Cynay, TpuBae pedopma aepkaBHOL
CIy’)kOM — BCE 1€ € HOBUMHM YMHHHKAMU g 3MiH B aisibHOCTI Cymy, a
BinmoBinHO 1 Cekperapiaty Cymy.
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Haykosuu  kepienux:  NOUEHT  Kadenpu  KOHCTUTYLIMHOroO 1
MYHILIHUIATBHOTO rpasa IOPUJANIHOTO bakynbTeTy XapKiBChKOTO
HalioHalbHOTO YHiBepcutTeTy iMeH1 B.H. Kapasina, x.10.H., no1. JI.B. I'ya3b.

ICTOPISA CTAHOBJIEHHS ITPAB JIIOAUHU B €C

Baacwk €sren IlaBiaoBuy,

CTYJICHT IOPUTUYHOTO (PaKyIbTETy
YepHiBEILKOTO HaIlIOHATHHOTO
yHiBepcuteTy iMeHi FOpis DeapkoBruua

Jo 3akinueHHs [pyroi cBITOBOi BIifHM MUTaHHS 3aXUCTy MpaB JIOJUHU
OyJ10 YaCTHHOIO BUHSTKOBO BHYTPIIIHBOT MOJITUKH epxkaB. besymoBHo, Ilepia
CBITOBa BiliHa BHECJa CBOI KOPEKTHUBH, Ta BHACIIOK Hel HaBITh OyJjia CTBOpEHa
opranzaiis-nonepenuuk OOH — Jlira Hariii, nporte, HaBITh MIiCs LBOTO HE
OyJI0 CTBOPEHO €MHOT CUCTEMH 3aXUCTY Ta peasli3allii mpaB JIOJAUHU cepel] yCiX
eBponieiicbkux Kpaid. IlpaBa mroauHM W Jaini OpoOJOBXKYyBalid OyTH CYTO
BHYTPIIIHHOIO TPOOJIEMOIO JIepKaB, a MPO 30BHINIHIN KOHTPOJIh HABITh MOBH
ity He Morio. Ile mpu3Beno A0 TOro, 10 MOPYY Ha €BPONEHCHKOMY KOHTUHEHTI
ICHYBaJM JEpXaBU 3 J1aMETPaIbHO MPOTHICKHUMH CTaBIICHHSAMH JI0 TIPaB
JTOWHYU, Takl sk Tperiit Paiix (e mpaBa JIOAMHA KpUYYIlEe TTOPYITYBAJIMCh) Ta
Benuka bpurtaHnig, mo mnparHyia 10 BHCOKHUX CTaHAApTIB 3a0e3ME4YeHHs Ta
peasizallii mpaB JIOAMHU Ta HEIUCKPUMIHAIIII.
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Y €Bponi Ha 3aKOHOJABYOMY pIBHI BIEpIIEC 3aKpiMUIM 17I€10 TpaB
moauan came B Awnrmi. [lpuitasta y 1215 p. B Aurmi Benuka xapris
BOJIbHOCTEM sIKy mianucaB y 1215 poii koposb loann be33zemensHuit BHACHiI0K
yroad MDK HHUM 1 TOBCTaJUMHU MPOTHU HBOTO AHTIIIMCHKUMU OapoHAMHU
TPaJMIIIITHO BBAXKAETHCS MEPUIUM MPABOBUM JIOKYMEHTOM, B SIKOMY 3aKJIaJICHO
OCHOBHU KOHIICTILII TpaB JIOJUHU, CTBOPEHO MEPEAYMOBH JUIS TMOAAIBIIOTO
YTBEp/UKCHHsSI CBOOOAM 1 MAaHyBaHHS 3aKOHY B JKUTTI CYCHUIbCTBA. XapTif,
30KpeMa, 3aKpiIuTioBaia Takl BaXXJIMBI PUHITUIH, K CIIBPO3MIPHICTh AISTHHS Ta
MOKapaHHS 3a HbOTO, HEYXWJIbHE JOJIEpP>KaHHS MOCAJIOBUMHU 0COOAMH 3aKOHY,
BU3HAHHSA BUHHUM JIMIIIE 32 PIIIEHHSM Cyay, IPaBO BUIBHOTO B i3y Ta BUI3AY 3
KpaiHU Ta 1H.

3rogowm [lerunis npo npaBa (Auriisa, 1628) koHKpeTH3yBajia MOJI0KEHHS
PO HEMOXKJIMBICTH MO30aBUTH BOJI Ta YB’SI3HUTU BUILHOTO TpoMajsHUHA 0e3
3aKOHHHUX TIJCTaB 1, 10 OCOOJIMBO BAXKJIUBO, IMIJKPECIIOEThCSI HE3aKOHHICTD
GyHKIIOHYBaHHSA OyIb-IKUX TAa€EMHHUX YM CIEHIAJIbHUX CYJiB, fAKi O He
KEpYBAJIUCS 3arajlbHUM 3aKOHOJABCTBOM, 1 HENPHUIYCTUMICTh I103aCyIOBUX
pemnpeciii. Omxke, TyT BOayalOThCS TMEpIIl COPOOM PO3POOUTH MEXaHI3MU
3a0e3MeyeHHs] Ta 3aXUCTy IpaB JIOAWHU. [lomanmpmiM KpOKOM Ha LUIAXY 10
3aKpIIUICHHS MpaB Ta CBOOOJ JIOAUHU CTaJlO NPUUHATTA B I K€ KpaiHl y
1679 p. Tax 3Banoro Habeas Corpus Act. ¥ 1689 pori, micas Tak 3BaHOI
“CnaBHOi peBomrouii”’, B AHIII1 Oysi0o mpUitHATO bUlIs Mpo mpaBa - akT, KU
CTaB IOPUIWYHOI) OCHOBOIO KOHCTUTYLIMHOI NapiiaMEHTChKOI MOHapxli y
Benukiii  bputanii 1 B SKOMY 3aKJaJIeHO OCHOBH JEMOKPAaTUYHOTO
napjaMeHTapu3My, 30KpemMa BUIbHI BUOOpM WICHIB MapliaMeHTy, iX
HEJIOTOPKAHHICTb.

[Tornmubnennss ocoOUCTHX (TPOMAASHCHKUX) Ta PO3BUTOK COIAIBHO-
€KOHOMIYHMX 1 KYJIbTYpHHUX MpaB JIOAUHU (IIpaBO Ha MpaIio, BIIMOYUHOK,
coliayibHe 3a0e3MeYeHHs, MEIUYHY JOmoMory) cdopmyBaiocs y Tpoiieci
060poThOU HAPOIB 32 MOKPAIIEHHS CBOTO €KOHOMIYHOTO CTaHy Ta KyJbTYPHOTO
crarycy. [lorpeba B MIXKHapOJHUX CTaHAapTax MpaB JIIOJAWHU BIEpIIE Janacs
B3HAaKU 1€ HANpUKIHII 19 CTOMTTS, KOMU 1HAYCTpiaJbHI KpaiHU MOYaiiu
npuiiMaTé TPYAOBE 3aKOHOJABCTBO. 3aKOHOMABCTBO, SIKE IMiTHSJIO BapTICTh
npaii, Majo HacIiAKOM MOTIPUIEHHS KOHKYPYHOYOi CHPOMOXKHOCTI LIUX KpaiH
CTOCOBHO THX, SIKI HE MaJld TPYJI0BOTO 3aKoHo1aBcTBa. Bike B XIX cr1. y €Bpori
3’SBUJIOCS KIJIbKA MPOEKTIB KOHCTUTYIIH, SIKI MICTUJIM HE TUIbKUA “KJIacH4Hi’ -
OCOOMCTI ¥ MOJITUYHI MpaBa, aje ¥ BKIOYAIM CTATTI, II0 TOPKAJIHCS IpaB
COLIIAJIbBHO-€KOHOMIYHUX Ta KYJIbTYPHHUX, MPUIUCYBAIH YpAJIOBI OOOB’SI3KH Y
cdepax 3allHATOCTI, OCBITH, TPOMAJICEKOTO 3JI0POB’SI TOIIIO.

ExonomiyHa HEOOXIJHICT, MPUMYCHJIA JEPKABU PATUTUCST MK CO0O0TO,
0 CHOPUYMHUIIO TIOSIBY TMEPIIMX KOHBEHINHM, y SKUX JCp)KaBU JdaBajd
3000B'sI3aHHS 1HIIMM JIep>)KaBaM CTOCOBHO IpaB CBOIX BJIACHUX TPOMAISH.
bepucrka Kousenuiss 1906 poky mpoTu mpaii >KIHOK y HIYHY 3MIHY MOXe
PO3TIIAIATUCS, K TIepina 6araTOCTOPOHHS KOHBEHIIiS, SKa Ma€ Ha METI 3aXHCT
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comanbux mpaB. B 1919 poui Oyno 3acHoBaHo MixHaponny OpraHizailito
[Ipami, sika npuiiHsIa 6arato KOHBEHINM, sIKI PETyNIOIOTh IpaBa JIIOAWUHU B
raiy3i npami. OTxe, y TOM yac fK KJIaCHYHI MpaBa JIIOAMHU OyJIM BHU3HAaHI
Ha0araTo paHillie 3a COIllaJibHI MpaBa, caMe€ OCTaHHI MEPIIUMH 3HAUIILIN CBOE
3aKpITUICHHS B MIXKHAPOHUX MMPABOBUX HOPMAX.

[lonanpme ¢opMmyBaHHS CTaHIApTIB Yy Taly3l TpaB  JIOAUHH
akTuBi3yBajocs micis Jpyroi cBiToBoi BiliHH. CaMe TOJlI MUTaHHS 3aXHUCTY MpPaB
JIOWHU TAPOKO BHUMIIJIO 3a BY3bKOHAIIOHATBHI MEXI 1 CTAJIO 00’ €KTOM
peryJioBaHHs MI>KHApOTHOTO MpaBa.

Y 1948 p. Opranizauiero O6’eqnanux Hariit 6yno npuiiHaTo 3aranbHy
JeKJIapalliio mpaB JIOAWHHU - MEPIINKA JTOKYMEHT YHIBEPCaJbHOTO XapakTepy,
KWW Ha MDKHApOJAHOMY PIBHI MPOTOJIOCUB OCHOBHI TPOMAJSIHCHKI, MOJITHYHI,
COIAJIbBHO-EKOHOMIYH1 Ta KyJIbTYpHI IIpaBa 1 TUM CaMUM BCTaHOBUB CTaHIapTU
Ta 1Jieaju, SKUM 1 CbOTOJIHI MParHyTh CiiAyBaTu yci kpainu cmity. [ens 10
rpyass, konu y 1948 poui B Ilapuwxki ['enepansna Acambnes OOH npwiinsiia
3aranpHy JeKJIaparllito mpas JIOJUHU, MOCTIHHO BiI3HAYAETHCS y IIUBUII30BAaHUX
kpainax sk Jlenp mpaB moauHu. Jlimepom Komicii, 10 ToTyBaja MPOEKT
3aranpHO1 JeKiapaliii npas JIOAUHU, OYB BIIOMUN (paHIy3bKUN MpaBO3HABEIb
i momituk Peme Kaccen. Moro 3aciyrm y mili ramy3i Oymm BigsHaueHi
Hob6emniBcbkoro npemiero mupy (1968 p.). Ilicns 50-x poki 6arato Mi>kHapOIHO-
[IPaBOBUX JOKYMEHTIB MIATPUMAIIO 1 MOLIUPHUIIO MPUHIMIIM Ta 1]1€1, BUKJIAJACH] B
3aranpHld JAekiapaiii MpaB JIIOAMHHU. 30Kpema, chopMOBaHO MIiXHApOAHY
XapTiio OpaB JIIOAUHHU, 200 MIKHAapOIHUN OL/UIb MPO MpaBa JOJUHU, 0 SKOTO
BXOJATh: 3arajbHa Aekiapaiis npaB doauHu (1948 p.); MixkHapogHuil nakt
PO €KOHOMIYHI, COIiabHI 1 KyJbTypHI mpaBa (1966 p.); MixxHapoaHuil makTt
PO TPOMAJITHCHKI 1 MOMITHYHI paBa (1966 p.); daxynbTaTUBHHUI IPOTOKOJ 110
MiXHapOIHOTO TAKTy MPO TPOMAASHCHKI 1 momiTuuHi mpasa (1976 p.); 2-i
®dakynbTaTUBHUN TPOTOKOJN 10 MDKHApPOJHOTO TAaKTy MPO TPOMAISHCHKI Ta
HOJIITHYHI MpaBa Mpo BiaMiHy cMepTHOT Kapu (1991 p.) [1].

Haounuii mpukiian eheKkTUBHOI B3a€MOJIIi JIepKaBH 1 HaIHAIIIOHAIBHOT
oprasizaiii y cdepi 3aXucTy IpaB JIOAUHU JeMOHCTpYye €Bporneicbkuii Coro3s.
IcTopiss #ioro (yHKIIOHYBaHHS CBIAYWTH, IO MpaBa JIOJUHU HE 3aBXIU
TypOyBanu Coro3. TpuBanuii wac Cyx €C BBaxaB, 10 BKIIOYEHHS IIpaB
JTOaMHU A0 TnpaBonopsaaky CmiBToBapucTBa 3[aTHE MiAIpBaTH MPOIIEC
YTBEP/KEHHSI MOro NnpuMary HaJ HAllOHAJbHUM MPaBOM JepKaB-ujieHiB. 31
CBOro OOKy JepKaBU-WJIEHM TaKOX YTPUMYyBAJIMCS Bl  Iepeaaul
HAJHAI[IOHAIBHUM 1HCTUTYTaM IIOBHOBAKE€Hb Yy I cdepi, BBaXKaOUM IX
peaizalliio CBO€ ImpeporatuBoro. Sk Hacmiok Ha movyatky 50-x pokiB XX CT.
Jep KaBU-YJICHN BIIMOBHIIMCH HAJUJIMTH HaJAHAI[IOHAJIBHI 32 CBOIM XapaKTEpOM
€BpoIENChbKi CIIBTOBAPUCTBA MOBHOBAKEHHSIMH 11100 3aXUCTY MpaB JIIOIUHHU,
HAJABITU TIPaBO iX 3MIMCHEHHS Ha cyOcumiapHux 3acamax Pami €Bpomwu, sKy
BBKAIM MPHUKIAIOM KIACHYHOI MDKHapoaHoi opranizamii . [lompu 3HauHi
JOCATHEHHS B MUTAHHAX 3aXUCTYy MpaB JoAuHU Paai €Bponu Bce kK HE BAANOCS
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BUPIIIUTH YCI MPOOJIEMH, a TOMY IIOCTYNOBO JAeAali aKTHUBHIIIY pOib Y
CHIBpOOITHUIITBI B 111 cdepl moyaay BiirpaBaTu €BpONEHChKI CIIBTOBAPUCTBA
. [lepernsi mo3uiiii 1010 MpaB JIOAUHU PO3MOYaBCS HAMPHUKIHIN 60-X pokiB XX
cT., komu Cyn €C BuzHaB, mo npaBo CHiBTOBapuCTBa Mae 3a0e3rneuyBaTu
3aXMCT OCHOBHMX TPaB JIIOJIMHU SIK HA PiBHI MOJIO)KEHb YCTAHOBYMX JOTOBOPIB,
Tak 1 uepe3 Horo HemucaHe MpaBo, sike 0a3yeThCsl HA MPUHIIUIIAX MpaBa JAepiKaB-
wieHiB. O HaK Jajli BUHECEHHS! OKPEMHUX PIIICHb 00 3aXHCTy MpaB JIOIUHH
Cyn €C ne mimoB , a Tomy nepen €BpornelicbkuMu CIiBTOBapUCTBAMH TTOCTAJIO
3aBIaHHS LIOJI0 IX HOPMATHBHOTO 3aKpiIUICHHS. 3a3HAUYMMO, IO OCKUIBKH
pimenns Cyny €C € He nulle MpaBO3acCTOCOBHUMHM, ajl€ W MPaBOTBOPUUMHU
aKTaMH, TO BUKOpUCTaHHA HUM y 70-x pokax €Bponeichbkoi KOHBEHLII PO
3aXMCT TPaB JIOJAUHU 1 OCHOBHUX CBOOOJ Halao i 000B’SI3KOBOIO XapakTepy
K 71 iepxkaB-uieHiB €C, mo ii mignucany, Tak 1 1 Becboro CriBTOBapUCTBa.
VY uimomy xk y 80-90-x pokax XX cr. Ha piBHI CHIBTOBApUCTB MPHUIMATHCS
aKTU MEPEBAYKHO MOJITUYHOTO, & HE TTPABOBOTO XaPaKTEPY.

TpuBanuii uyac €Bponelicbkuidi Co0103 YHMKAaB YKJIAJaHHS BJIACHOTO
KaTaJoTy OCHOBHUX IPaB 1 CBOOO/ JTIOJMHU Ta HOTO BKJIIOYEHHS JJO YCTAHOBYUX
JIOTOBOPIB, SIK BIIMOBJISIBCA 1 BiJ| 11€1 nMpueaHaHHsS 10 €BpONEChKOi KOHBEHIIIT
PO 3aXHUCT MpaB 1 OCHOBHUX cBoOoxa moawHH. [loBara 10 OCHOBHHX MpaB
JIOIUHYU, SK BOHM TapaHTOBaHI E€BPONMEHCHKOI KOHBEHIIEI SK 3araljibHi
npuHIMNU npasa CriBToBapucTBa, Oylia BUCIOBIEHA julie y JloroBopi mpo
E€poneiicbkuii Coto3 . Pazom 3 Tum Cyn €C Ha 3anut Paau MiHICTpiB y OepesHi
1996 p. npuiinsaB BucHoBok 2/94, y sikoMy 3a3Ha4MB, 10 332 CYy4aCHOI'O CTaHy
KOMYHITapHOTO mpaBa CHIBTOBAPUCTBO HE Ma€ KOMIIETECHINT SISl PUETHAHHS
1o Kousenmi.

Po3po0Oky BiacHUX crHeIiani30BaHUX JIOKYMEHTIB IMPO IpaBa JIOJUHU
€Bpocoro3 nouaB y 1989 p., konu Oyna npuiiHara Jlekmapaiiis mpo mpasa
moauun 1 Xaptiss CriBTOBapUCTBA MPO OCHOBHI COLaNIbHI TMpaBa POOITHUKIB.
HacrtynHuii, cipaBii peBOMIOMINHUN KPOK y 1boMy Hampsimi, Coro3 3poOuB y
yepBHi 1999 p., komu mig yac KenbHcbkoro cammity €Bpormeiicbka Pana
npuiiHsiIa pimeHHs T1po cTBopeHHs KouBeHTy niis  po3poOku  Xaprii
€poneiicbkoro Coro3y npo ocHoBHI npasa. [Ipuiinsta y rpyani 2000 p. Xapris
CTaJla YHIKQJIbHUM Yy CBITOBIM MpPaKTHUL 3aXUCTy MpaB JIOJUHU JOKYMEHTOM,
OCKUJIBKM BOHa, TMoO-Tieplie, TMoeqHansa B €001 yCl BUAM TpaB JIIOJUHU 0Oe€3
BUHATKY 1, IO-JIpyre, MOIIMPUIIA CBOIO JIii0 K Ha cepy MIXKHAPOJHOTO, TakK i
KOHCTUTYIIHOTO TmpaBa. CHpaBXHBOIO HOBALI€I0 CTaB TaKOX CHociO
BUKJIAQJICHHS TpaB 1 cBoOOA: y XapTii BOHM pO3MIIIEHI HE 3TIJHO 13
TPaJAMIIITHUM TOJIJIOM Ha TIOJNITWYHI, €KOHOMIYHI, COLIaJibHI, KYJbTYpHi, a
BIIMOBIAHO 10 cucTeMu IiHHOCTer €C, Ha 3aXHCT SKMX BOHHM CIPSIMOBaHI.
Koxuwuii po3ain cumBoiizye oAHy 3 0a30BUX IIHHOCTEH a0o cycniuipHe 01aro
(rimHIiCTB, CBOOOMA, PIBHICTH, COJIJAPHICTh TOIIO), BiMOOpPaKEHHSM SKHX
CIIy’KaTh PO3MillIeHI B HUX TpaBa 1 npuHuunu. Y IlpeamOym Xaprii 3pobaeHo
BOKJIMBUN HATrOJIOC HA JYMIIl PO HEMOAUTBHICTh Ta YHIBEPCAIBHICTh MPaB, IO
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CTAHOBJIATH OCHOBY JIFOJICHKOI T1IHOCTi, CBOOO/M, PIBHOCTI Ta COJIJApPHOCTI, a
TOMY BHUKJIaZeHI y XapTii coIllaJibHI MpaBa OUIbIIE HE PO3MVISAAIOTHCS SIK
npyropsaHi. PazoM 3 TMM caMe depe3 MOEIHAHHS YCIX KaTeropiil mpas JIIOAUHU
B OJIHOMY JIOKYMEHTI y 1i1ei BKJIIOYEHHS XapTii J0 3MICTY YCTaHOBYHX
JIOTOBOPIB BUSBUJIOCS YMMAajlO MNPOTHUBHUKIB, a TOMY 3HajoOujacs 3HayHa
po3’ACHIOBaNbHA po0OTa 1 NPUUHATTA HHU3KA MPOMDKHUX JOKYMEHTIB
nomtudHOTO  Xapaktepy (JlaakeHcbka Jekmapariis IMOA0 MaiOyTHBOTO
€poneiicekoro Coro3y Ta AdiHChKa meKiaparlis ) Jyisl TOro, abu MepeIOMUTH
CTAaBJICHHS HAIllOHAIbHUX YpAMIB 10 i€l HajaHHA XapTii 0OOB’S3KOBOTO
XapakTepy.

Takum umHOM, aHami3 ywacti €Bpomneiicbkkoro Coro3y B Mpolect
peamizamii (GyHKII OXOPOHU 1 3aXUCTY IpaB JIIOJAUHUA 1 TPOMAJISIHUHA JICPKAB-
YJICHIB CBIIYUTH, 1[0 HA CHOTOJHI B OCHOBHUX pHCax 3AIHCHEHO YHidiKaIliio
MPaBOBUX CUCTEM €BPOIEUCHKUX KpaiH y raiay3i 3aXycTy npaB JroauHu. [licis
npuitHaTTss  XapTii  €Bpomneiickkoro Coro3y TIpo OCHOBHI TpaBa Ta
3anpoBapkeHHs1 rpoMajsincTBa €C €Bponeiickkuii Coro3 Ha KOHCTPYKTHBHIM
OCHOB1 TIOYMHA€ HE CTUIBKUM KOHKYPYBaTH, CKUIbKH JOTIOBHIOBATU iSUIbHICTD
Panu €Bponu y cdepi 3axucty mpaB JIIOJUHH, IO CTBOPIOE HOBI MOMKJIMBOCTI
JUIsi OUIbII TMOBHOLIHHOTO 3IIMCHEHHS (YHKIII 3aXUCTy MpaB JIOAWUHHU 1
rpomMaasHuHA [2].

OTtxe, npaBa moauHu B €C Ta y €BpoIIl 3arajgom 1€ NOHATTS, CAra€e CBOro
noyatky e 3 CepeqHbOBIYYS, IPOTE HOTO JUHAMIKA JOCUTH crielu(iuHa, axKe
MEeBH1 MOKPAIEHHSI 3aBXX/I1 3MIHIOBAJIMChH Ha MOTIPIICHHS Ta HABMAKH, 1110 MOXKE
CBIIYUTH MPO HEMOCTIHHICTh LIOTO IHCTUTYTY y cycniabcTBl. Ha Hamy aymky,
€C napasi € IpUKIaJI0M peasizailii Ta 3aXUCTy MpaB JIIOJAUHH JJI1 BChOTO CBITY,
a/pKe TPOWIIOBIIM Yepe3 HEMPUUHATTS Ha T[MOYaTKy Ta OCTaTOYHUM
3aKpITUICHHSIM 3apa3, IIpaBa JIIOJAUHH € OJIHICI0 3 HaWBUINUX IiHHOCTEH y €C.

Cnucok eukopucmanux oxcepen:
1. bucara IO.M., [Tamiauak M.M., benoB .M., Jlankaama M.M. IlpaBa
moaunu. Yxropon, 2003. 192 c.
2. Skoerok 1. IlpaBa  mogmam B €BpomeiickkoMy  Corosi:
saranpHOTeOpeTrunuii  anamizs  URL:  https://dspace.nlu.edu.ua/bitstream/
123456789/5598/1/Jakovyk_55.pdf.

Haykosuii  xepignuk: acucTeHT Kadeapu NpoLEecyalbHOrO TpaBa
IOpUIMYHOTO (hakyabTeTy UepHIBEUBKOIO HAI[IOHAJIBHOTO YHIBEPCHUTETY 1MEHI
FOpis ®enpkoBuua, noktop dutocodii (PhD) B ranysi npasa JL.I'. b3osa.
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POJIb IU®POBUX ITPAB Y ITIPABOBINA CUCTEMI €C

I'opyabsko Baagucaas BirasiiioBuy,
acCHipaHT IOPUAUYHOTO (PaKyITbTETY
XapKiBCHKOT'O HAI[IOHATIBHOTO
yHiBepcutety iMeHi B.H. Kapasina

VY cy4acHOMY CBITI JIFOJICTBO BCE YACTIIIE CTUKAETHCS 3 BUKJIMKAMU, SKi
BH3HAYAIOTh PO3BUTOK 1 MOLIMPEHHS BUKOPHUCTAHHS HU(PPOBUX TEXHOJIOTIH HE
TIIBKM B 3BUYHHUX JUIsi Hac cdepax pobOTHM uyu BiAmounHKY. BoHuM nemami
rMOIIe MPOHUKAIOTh Yy MOBCAKACHHE KUTTS, CTOCYHKH MIXK JIFOJIbMH, POOOTY,
ocBiTy Tomo. Taki Qakropu, SK TMOMIUPEHHS TMaHAeMii Ta TOYaTOK
MOBHOMACIITAOHO! BIHHM B YKpaiHi, BIUIMHYJIM Ha BUKOPUCTaHHS HOBITHIX
TEXHOJIOT1M /i1 OTPUMaHHS TEPMIHOBUX JOKYMEHTIB, MOXJIMBICTh IMPAIOBATH
Yy HABYATHCS JUCTaHIINHO Tomo. Bee 1e mepenbayae akTyanizaiiio MUTaHHS
PO3BUTKY Ta BUKOPHUCTaHHS (I3MYHUMH 0CO0aMH CBOIX HHU(PPOBUX IMpaB, ix
peaizaliiio, a TAKOX MPaBOBE PETYJIIOBaHHA 1UX MpaB B Ykpaini ta €C.

[udposi mpaa, siKi € HOBOIO KaTEropi€lo IMpas, 10 BUHUKIA B €MOXY
aKTUBHOTO PO3BUTKY LU(PPOBUX TEXHOJOTIH, MOTPEOYIOTh 3aKOHOJABYOIO
3aKpIIUICHHS Ta €(QEeKTHBHUX MEXAHI3MIB 3aXHUCTy. Y 3B’S3Ky 3 aKTUBHHUM
pPO3BUTKOM 1H(OPMALIITHOTO TPOCTOPY Ta CYNYTHIX TEXHOJOIIH, MOXHA
BUSIBUTH TEHJCHIIIO BCE YACTIMIOI MOSIBU HOBUX AaKTyaJbHUX I[103HAYEHB 1
TEpPMiHIB, K Hamnpukiaa: LU(GPOBI MpaBa JIOJWHU, EJIEKTPOHHI TpaH3aKIIii,
npaBo Ha [HTepHeT, Onok4ueitH, NFT, mTyyHuii iHTENEKT, BEJIMKI 1aHi TOLIO.

Tepmin «udpoBi mpaBa JOIUHU» (PAKTUIHO MICTUTH JIBA TIIyMadeHHSI.
VY mepmioMy HAeThCS MPO BCl Ti MpaBa, peaizailis Ta 3aXUCT SKUX ChOTOJHI
TICHO TIOB’si3aHI 3 BHUKOPHUCTAHHSIM HH(PPOBUX IHCTPYMEHTIB ab0 MaroTh
BOKJIMBUN OHJIAWH-KOMIIOHEHT. Y JIpYyromMy — JUIIE Ti MpaBa, sIKi BUHUKAIOThH
a00 MOYMHAIOTH MPETEHAYBAaTH HA CTATyC OCHOBOIIOJIIOXKHUX B €MOXY LHU(PPOBUX
TEXHOJIOT1H.

VY cBoro uepry O.M. TI'onoBko 3BepTae yBary, mo iHpopMalliifHi mpaBa Ta
UQPOBI MpaBa CHiBBIIHOCATHCA sK 1te 1 yactuHa [1, c. 38]. Ha nymky 1O.C.
Pa3MeTraeBoi kaTeropist «1u@poBi Mpapa JOJAUHN» OXOIUTIOE JIBA PO3YMIHHS, /€
y IepIioMy BKa3aHo, 1110 udpoBi Mpapa — 1€ BC1 T1 IpaBa, peajizailis Ta 3aXUCT
SKUX ChOTOJHI TICHO TIOB’s13aH1 3 BUKOPUCTAaHHAM HUGPOBUX THCTPYMEHTIB 200
MalOTh 3HAYHUN OHJIAMH-KOMIIOHEHT. Y JIPYromMy BHUMAJKYy, 1€ JIMIIE Ti MpaBa,
SIKI BUHUKAIOTh 200 MOYMHAIOTH MPETCHIYyBaTH Ha CTAaTyC OCHOBOIIOJIOXHHX B
enoxy IuGpoBUX TeXHOJOTIH. TakuM 4MHOM, OCHOBHI TpaBa, Takl K CBOOOJA
BUPAXEHHS TOTJISAIIB, TYMKH Ta BHUPa)KEHHS TOTJISIIIB, TPUBATHICTh, MPABO Ha
iH(DopMmarrito, mpaBo OpaTH y4acTh B YIPaBIiHHI JIepKAaBHUMHU CIIpaBaMu TOIIIO,
a TakoX mpaBo OyTw 3a0yTHUM, MPaBO HAa AHOHIMHICTH Ta HAaBITH MPaBO Ha
[aTepHeT HaneXuTh 10 udpoBux mpas [2, c. 20].

[ xoua Ha cyyacHOMY eTari, BUXO/SUM 3 BUIIECKa3aHOTO, MO>KHA CKa3aTH,
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110 TyMKHU 1100 BU3HAYEHHS IU(POBUX MPaB Ta iX MOXOIKEHHS PI3HATHCS MIX
co0010, MO’KHA J1aTU HACTyIIHE BU3HAYEHHS PO3TJsSHYTOI kateropii. Ha namny
JTYMKY, IIU(GPOBI IIpaBa JIOAUHU — 1€ HOBa CAMOCTIHHA Ipyna IpaB JIOUHU, SKi
OesrnocepeHbO TOB’SI3aHI 3 BHKOPUCTAHHAM ITUMPOBUX TEXHOJIOTIN 3a
JIOTIOMOT'O10 JIOAATKOBUX €JIEKTPOHHUX MPUCTPOIB 1 31HCHIOIOTHCS B [HTEpHETI.

Hlono BuaiMEeHHS MEBHUX TPpyn HUGPOBHX MpaB, TO HAcammepes CIifa
3a3HAYUTH, 110 MOBHOI 1X Kiacu(ikallii Hapa3i He ICHY€, OCKIJIBKY 1€ TOB’S3aHO
3 TUM, IO PO3YMIHHS Ta JOCHIIKEHHS NpaB JIIOJWHU B caMOMy IU(POBOMY
CEpeOBHUIII BUHUKIIO 30BCIM HeMaBHO. Ha choTomHI BUIUISIOTH Taki OCHOBHI
npaBa JIOJUHU B UQPOBi cdepi, Ak mpaBo Ha goctyn a0 IHTepHeTy (oaHE 13
NepIIuX Ta OCHOBHUX MpaB y AaHid cdepi), IpaBO HA MPUBATHICTH (3aXUCT
MEPCOHANIHUX JIaHUX), CBOOOJIa BUPAXEHHS TOTJSIB OHJIAWH (TOOTO MpaBo
BUJIBHO BHUCIJIOBJIIOBATU CBOi MOIVIAJIM, LIYKaTH, OTPUMYBaTH Ta MOLIMPIOBATH
1H(pOpMaLliI0 OHJIAMH, O TICHO NOB’A3aHE 13 CXOKUM CyO’€KTUBHUM IIPABOM),
IpaBoO Ha OCOOHMCTYy Oesneky oniyaiiH.. OfHaK el mepenik He € MOBHUM 1
HOCTIHHO po3MHUpIOoeThesl. CiiJl 3a3HAYMTH, 110 3aBASIKM aKTUBHOMY PO3BUTKY
U(GpPOBUX TEXHOJIOTIH, iX JTIOCTYIMHOCTI JUIsl JIFOJEH, 3a3Ha4eHi MpaBa MOCTIHHO
JIOTIOBHIOIOTBCS, IPOTE BCl BOHM  MNOTPeOYIOTh  OUIBLI  JETAJbHOTO
3aKOHOJJABUOT0 PETYJIIOBaHHA, a Takl (yHJaMEHTaJlbHI IpaBa, 30Kpema, fK
npaBo Ha [HTepHeT, MarOTh OyTH 3aKplIJIEHI Ha Jep>KaBHOMY a00 HaBITh
KOHCTUTYI[IHHOMY PIBHI.

Sxmo po3risgnatd 3a3HadeHy TeMy 3 TOYKH 30py JOCBIQYy IpaBa
€porneiickkoro Coro3y, TO BapTO 3a3HAYUTH, 1O LUPPOBE AECATUIITTS
HEUIOJJaBHO  OyJI0  OroJIONIEHO YacTUHOK LUQPPOBUX  TpaHchopMalliid
CYCIIiIBCTBA, IO mependayae HOro po3BUTOK, OPieHTOBaHMIA Ha mrozeil. Moro
METOI0 OyJIO BU3HAYEHO PO3IIMPEHHS MOKJIUBOCTEH IS JIOJEH 1 KOMIIaHIi Y
udpoBii cdepi, BCTAHOBJICHHS TPaBUJ JJISl 3aXUCTy JIOACH BiJ MaiOyTHIX
M(POBUX MPABOMOPYIICHB, MTOB’A3aHUX 13 HEIOTPUMAHHAM ITUGPOBUX TpaB, a
TaKOX MOI0TaHHS [UGPOBUX MEPENOH B CYCILIBCTBI.

Takum 4MHOM y paMKax 3a3HaueHOro nutaHHs €Bporneicbkoro Komiciero
OyJ10 3aIpOITIOHOBAHO JB1 3aKOHO/IaBYi 1HIIIATUBY MO0 OHOBJICHHS IIPaBUJI, 110
perymoroth 1udposi nmocayru B €C, a came 3akoH mpo IUGPOBI MOCIYTH
(Digital Services Act) [3] Ta 3akon mpo mudpori punku (Digital Markets Act)
[4]. Takum dYwHOM, Wi PETYJISATOPHI aKTH MOXYTh 3POOUTH MOKJIMBHM
bopMyBaHHS KOMIUIEKCHOTO HAaOOpy HOpPM 1 NpaBuWil, fKi 3aCTOCOBYIOTHCS B
ycboMy €C, 100 CTBOPUTH Ta MOKPAIIUTU Oe3neyHuil 1 HagiiHui U poBUil
IPOCTIP AJI TPOMA/ISH.

Jlo 3akony mpo mudpoBi mociayru, 3a nomadi €Bpomneiickkoi Kowicii,
udposi mwiarhopmu mianucanu Kopekc mpakTuk mpoTHAll ae3iHdopmaliii B
yepBHi 2022 (The Code of Practice on Disinformation) [5]. Ile OyB mepuuit
BUIIAJIOK, KOJIM TPaBIli 1HIYCTPii JTOMOBUIIUCS TIPO CTAHIAAPTH CAMOPETYIIFOBAHHS
st 60poThOM 3 ne3indopmaiiero. Komekc oxorumoBas 44 30008’ s13anHs Ta 128
KOHKPETHHX 3aXO/IiB y TaKUX Cepax:
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- KOHTPOJb 3a PO3MIIIEHHAM peKiIaMu (BKJIIOYAIOYM 3MEHIICHHS
(Gh1HAHCOBOTO CTUMYJIFOBAHHS PO3MOBCIOIKYBaUiB Jie3iHpopmariii);

- FapaHTYBAaHHS MPO30POCTI MOMITUYHOI PEKIaMu;

- T0OPOYECHICTh MOCIIYT;

- PO3UIMPEHHS MPAB 1 MOXKJIMBOCTEH KOPUCTYBAUIB;

- 3a0e3meueHHs OUTBIIOTO JOCTYITY A0 JAHUX JOCHITHUKAM,;

- 301IBIICHHS CITiBIpalli 3 (PaKTYEKIHTOBUMH CIIJIBHOTAMHU.

€C BusHauae BeNMKI OHJIAWH-TUIaTGopMu (abo0 BeNMKI OHJIANH-
MONTYKOBHUKHM) SK Taki, M0 MalOTh MmoHaj 45 MuIbioHIB KopucTyBadiB y €C.
Hapa3i e 19 crefikxonzaepis, sk otr: Alibaba AliExpress, Amazon Store, Apple
App Store, Booking.com, Facebook, Google Play, Google Maps, Google
Shopping, Instagram, LinkedIn, Pinterest, Snapchat, TikTok, Twitter,
Wikipedia, YouTube, Zalando, Bing Ta Google Search.

OmnnaitH-miaropmu, K1 He BIMOBIIAIOTHh 3aKOHY MTPO MU(PPOBI MOCTYTH,
MOXXYTbh OyTH omtpadoBaHi Ha cymy 70 6% BiJ iIXHBOTO IJ100ATBLHOTO JTOXOITY.
3a cioBamu €Bponechkoi KoMicii, KoopauHaTop nudpoBux nociayr i Kowmicis
MaTUMYTh MPABO «BUMAaraTl HETalHMUX MiH, SIKIIO 11€ HEOOXITHO ISl YCYHEHHS
ny)ke cepiio3Hoi mkonum». Ilmardopma, sika cUCTEMaTUYHO BiJAMOBIISETHCS
BUKOHYBAaTH BHWIMOTH 3aKOHOJABCTBAa, MOYXE€ THMYACOBO TPHU3YIMUHUTH CBOIO
poboty B €C.

Takoxx BapTo JomaTu JeKiUIbKa CHIB  Opo  IU(poOBUM  PUHOK
€poneiicbkoro Coro3y, MiJ SIKUM BapTO PO3YyMITH PHUHOK, 1€ 3a0e3MedYeHo
BUIBHUWA pyX TOBapiB, JIOAEH, MOCIYyr Ta KamiTaly 1 10 gKoro (i3uyHi Ta
IOpUJIMYHI 0COOM MOXKYTh OTpUMATH O€3MEePEeIKOIHUM TOCTYN Ta 3A1HCHIOBATU
OHJIAWH-IISUTbHICTh Ha YMOBaxX YE€CHOI KOHKYPEHI[li, BUCOKOTO DPIBHS 3aXHUCTY
CIIO’)KMBayiB Ta TIEPCOHAIBHUX JaHUX HE3aIeKHO BiJ 11X HaIllOHAJIBHOI
MPUHAJICKHOCTI 200 MICIIA MPOKUBAHHS.

[udposuii coro3 0azyerbess Ha €auHOMY 1M(PPOBOMY pHUHKY Ta
nependavae BXKE KOOPJMHAIKD EKOHOMIYHOI TMOJITUKA IIOJAO PO3BUTKY
1M (poBOi eKOHOMIKHK KpaiH-wieHiB €C.

[Tounnaroum 3 2019 poxy €C cxBaymB 28 3 30 3aKOHOJaBUMX 1HIIIATHB,
CTBOPHUB 35 HOBHUX MpaB Ta CBO0O01 y ITU(PPOBii €KOHOMIIII:

- npono3ulli moao Koaekcy €BponechbKux €NeKTPOHHUX KOMYHIKallii
(2016p.);

- MpaBwia MOAO0 3a0€3MEeUeHHs] YEeCHOCTI Ta MPO30POCTI OHJIAWHOBHUX
nocayr juist 6i3Hec-kopucTtyBadis (2019p.);

- HOBI TMpaBWJIa TakKOX [JIs OHJAWHOBHUX TIOCTYT TPaHCKOPIOHHOI
JIOCTaBKM TOBapHUX nocuiaok (2018p.);

- HOBI CIIUTBHI MTpaBUJjIa 3aXUCTY CIIOKUBaYiB TOBapiB onsaiH (2020p.);

- MArOTOBKA HOBHUX IMPAaBWI I ITU(PPOBHX KOHTPAKTIB, BIATOBIIHO JI0
SKUX CHelu(iyHi MpaBa MOKYMUsS OYyIyTh 3axHIIEHI, SKIIO BIH OTPUMYE
1 poBUii TOBap, IKUW HE BIAMOBIIAE MONEPETHIM YMOBAM;

- HoBl mpaBwia €C B €IEKTPOHHIM TOPriBil 3a00pOHSIIOTH OHJIAWH
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JUCKPUMIHAIIIO HAa OCHOBI HAIlIOHAJBLHOCTI a00 MiClsl  PO3MIIICHHS
(reo6okinr) (2018p.).

Takum YuHOM, BapTO MiACYMYyBaTH, II0 BPaxOBYIOUM CyYacHl1 peadii,
BapTO HAroJOCHUTH, 10 IU(poBa TpaHcopMalliss CydacCHOTO CBITY € OJHUM i3
HaWBIUIMBOBIMIUX (PAKTOPIB PO3BUTKY CYCIUIBCTBA 1, K HACIIJIOK, MPaBOBOI
Haykd. Taki BUKJIIMKU WX 3MiH, K rio0ajdbHa MaHAeMis Ta BiiiHa B YKpaiHi,
JUTIe HlI[erCJ'II/IJ'H/I BOKJIMBICTh Ta TOTEHIian IUMPOBUX TOCIYT, SKi
HEPO3PHUBHO TOB’5I3aHi 13 3a0€3MEUCHHSIM Ta PO3BUTKOM MHU(PPOBHUX TpaB. Tomy
TOCTPO TOCTa€ MUTaHHS MPO HEOOXITHICTh BUAUICHHS Ta BU3HAYCHHS Ha
3aKOHO/IaBUOMY PIBHI Takoi HOBOI KaTeropii mpas JIOAWHU, K IU(GPOBI MpaBa.
Jlns BupimeHHss mnpoOiemMu e(EeKTUBHOTO IPAaBOBOTO PETYJIIOBAHHS IIPaB
moauHu B uudpoBiid chepi B YKpaiHi, siKa € OJHIEIO 3 MPOBITHUX JEPKAB y
chepl HagaHHS MyOTIYHUX OHJIANMH-TIOCTYT, HEOOXIJHO BKJIIOYUTH Il TIpaBa y
BI/IMOBIIHE 3aKOHOJABCTBO Ta PO3POOMUTH MIEBI MEXaHI3MHU I iX 3aXHCTY,
OIMPAIOYUCh HA 3aKOHOJIAaBCTBO €Bporiericbkoro Coro3y.

Cnucok eukopucmanux oxcepen:

1. TonoBko O.M. lludposa kynpTypa Ta iHOpMaIiiiHa: TTpaBa JIIOAUHU
B enoxy nudpoBux tpanchopmaitiit. Ingpopmayis i npaso. 2019. Bum. Ne 4 (31).
C.37-44

2. PazmeraeBa 10.C. IludpoBi mnpaBa mdroAMHH Ta MpoOIEMH
EKCTpPaTEPHUTOPIANBHOCTI iX 3axucTy. [Ipaso ma oepoicasne ynpasninms. 2020.
Bun. 4. C. 18-23

3. 3axon npo mudpori nmocayru (Digital Services Act) URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0825%20

4. 3akon mpo 1mppori punku (Digital Markets Act) URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0842%20

5. Konekc mpaktuk mpotu naesindopmarii URL: https://ec.europa.eu/
digital-singlemarket/en/news/code-practice-disinformation
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B.H. Kapasina, k.10.H., nou. H.B. I'pumuna.
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ICTOPUYHI IIEPEIYMOBH I1OsIBU ACOHIAHII/I MICHEBOI'O
CAMOBPSIJIYBAHHS B YKPAIHI TA HIBEIIII

ManiueBa Katepuna IleTrpiBHa,
KaHIUAAT IOPUANIHUX HAYK, TOICHT,
JOTIEHT Kadepu KOHCTUTYIIHOTO

1 MyHIIIUTTAJIBHOTO TIpaBa
IOPUINYHOTO (PaKyIbTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcurety imeni B.H. Kapazina

Acomjanii B YkpaiHi NpoWIIIM TpUBAJIKMNA NUIAX PO3BUTKY. llepmn 3 Hux
BUHUKJIM BIPOAOBX IMEPIIMX POKIB JEPKABHOI HE3AJIEHKHOCTI KpaiHH 1
IPOJOBXKYIOTh CBOIO JISUIBHICTD JOHMHI — B CYYaCHHUX BCEYKpPaiHCHKUX
acomiaiiii opraHiB MmicieBoro camoBpsayBanHsa (nami — OMC), naBi —
Bceykpaincbka acorrialiis opraiB MiCIIEBOIO CaMOBPSITyBaHHS «AcoIialiis MicT
VYkpainn» (AMY) BceykpaiHncbka acormiaifisi CUIbCHKHX Ta CEJMIIHUX Ppaj
(BACCP) Ta yrBOpeHa HUMH acoliailis MiJ Ha3Bolo HallioHanbHUX KOHIpeC
micrieBoro camoBpsayBanHs (HKMC), Bceykpaincbka acoriiaiisi OpraHiB
MICIIEBOTO CAMOBpPSIyBaHHSA «YKpaiHCbKa acolialfisi paloHHUX Ta OOJacHUX
pan» (YAPOP) € maibke poBECHUISIMU YKPAiHCBKOI He3asiexHOCTl. OHi€r0 3
HaWOUIII HOBITHIX acomianiii € Bceeykpaincbka acomiaris 00'eq1HaHUX
TEPUTOPIATIBHUX T'POMAJl, BOHA SIK 3arajJbHOYKpPAiHChbKE O0’€IHAHHS MICLIEBOTO
CaMOBpSITyBaHHS € HEACPKABHOIO, HEMOMITUYHOI Ta HEKOMEPIIHO0
opranizauiero. CBOI0O JISJBHICT BOHA 3aCHOBYE Ha BH3HaHUX Yy €Bporl
MiJIX0/1aX, PO3BUBAIOYKCH HA 0a31 METOA0JIOT1I peKOMeH10BaHOi Pagoro €Bpomnu
JUIS acollialliii OpraHiB MICIICBOTO CaMOBPSAYBaHHS 1 MPAKTUYHOTO IOCBITY
[IBeachKoi acoriarii MiciieBux Biaj ta perionis (SALAR) [1].

Bceykpaincbka — acoriaiiis  OpraHiB  MICIEBOTO  CaMOBpPSTyBaHHS
«Acormiarist mict Ykpainn» Oyna 3acHoBaHa B 1992 p. mix Ha3Bow Acormialis
Pan napognux gemyrtatiB MicT YKpainu 6a3oBoro piBHA, Apyra — B 1991 p. mix
Ha3BOIO Acorliarisi MOpiTHEHUX Mic YKpaiHHu.

dopManbHUM MMOYaTKOM (OPMYBAaHHS Ta MiSUTBHOCTI acoIlialliii OpraHiB
MICIIEBOTO CaMOBpSAIyBaHHs B YKpaiHi MOXHa BBa)KaTH YyXBaJCHHs 3aKOHY
VYkpainu «IIpo micieBi Paau HapogHux AeNyTarTiB, MICIIEBE Ta pPEriOHAJIbHE
caMoBpsTyBaHHs» Bif 26 Oepe3ns 1992 p. OnHak, sk 3a3Ha4alOTh BITYU3HSHI
HAyKOBIli, TPaBO OpraHiB MICIIEBOTO CaMOBpsJyBaHHS Ha OO0’€IHaHHSI B
acoriaiii HOCHJIO JEKJIapaTHUBHHMA XapakTep B 3B 53Ky 3 HMOTrO MPaBOBOIO i
MpoIECyaIbHOK HeBU3HAauUeHICTIO. CKIIaHa COIIaIbHO-€KOHOMIYHA CUTYaIlis B
KpaiHi Ha moyaTky 90-x crioHykKana KepiBHHUIITBO KpaiHU A0 akTUBI3allii pedopm
3 METOI0 BUXOY 3 €eKOHOMIUHOT kpu3u [2, ¢. 31].

Bxxe Ha TmoYaTKOBMX ~ eTamax iHTerpaiii OpraHiB  MiCIIEBOTO
CaMOBpSIyBaHHS B KpaiHi BOpogoBxk 1992 — 1996 pp. oxpecnunuch Bi
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TEHJICHIII1 KOHCOiAaIi, K1 JOHUHI 30€periii CBOI aKTyaJbHICTh — IHTErpaIlis
3a reorpadiuyHUM TPUHIIMIIOM Ta YUHHUKAMH €KOHOMIYHOTO XapakTepy, Ta Ha
IPYHTI TpPIOPUTETIB 3arajlbHOHAIIOHAIBHOIO XapakTepy. B Mexax mnepinoi
TEHJICHIIIl YTBOPIOBAJIUCh Taki acoliamii sk AcoIiamis [axTapCcbKuX MICT
Honbacy, Acomiarlis TpUAHICTPOBCBKUX MICT YKpaiHu, Acomiallis CHpHUSHHS
TismpHOCTI MictieBUM Pagam 1 06’ektam iaayctpii [liBnennoro Cxomy Ykpaiau
Ta 1H.

B wmexax nmpyroi TeHaeHIii (GopMyBanmHMCh Taki 3araJlbHOHAIlIOHAIBHI
acomiamii gk Acomiamis JIeMOKpPaTUYHUX pajJ HAPOJHUX JENyTaTiB YKpaiHu 1
JNEMOKpaTUYHHX OJIOKiB B Pamax 3 MeTO0 CTBOPEHHS TPOMAISTHCHKOTO
CYCIUJIBCTBA B YKpaiHl Ta 3MIIIHEHHS 11 Jep:KaBHOCTL; Acolialis paj HApOJHUX
JIenyTaTiB MicT YKpaiHu 6a30Boro piBHi (cydacHa AMY), Acorrialis palOHHUX
1 micekux Pajg 3amis BUpIIICHHS aKTyallbHUX MPOOJIEM CaMOBPSAYBaHHS B
yMOBax He C(OPMOBAHOCTI B KpaiHl €IWHUX MIAXOJIB JI0 CTAaHOBJICHHS
KOMYHAJIBHOT 1 perioHa IbHOT MOMTHKH [2, ¢. 32].

Brponosx 1mporo 4yacy 3Ha4HMX 3MIH TaKOX 3a3HAJI0 HOPMATHUBHO-
paBOBE MIATPYHTS peryiaMmeHTarii naisuibHocTi acouiamii OMC. 3apa3 BOHO
Bu3HavaeTbest KoHncturyiiero Ykpainu ta 3akoHamu Ykpainu «[Ipo wmiciese
caMoBpslyBaHHST B VYkpaiHi» Ta «lIpo acomiaimii opraHiB MiCII€BOTO
CaMOBPSIIyBaHHS», $K BIANOBIIHO JI0 TIOJIOXKEHb «CBPOMEUCHKOT XapTii
MICLIEBOTO CaMOBpsyBaHHs» 3akpinwin 3a OMC npaBo Ha 00’€HaHHA 1
CITIBIIPAITIO SIK BCEPEAMHI CBOET KpaiHH, TaK 1 HA Mi>XKHApOJIHOMY piBHi [3,4,5].

BianoBimHO 10 MIDKHApOJHUX TPABOBUX akTiB, mnepeaycim cT. 10
«EBPOMNENUCHKOT XapTii MICHEBOrO CaMOBPSAYBaHHS» [3] B KOXHIM Jepxani
MOBUHHO OyTH BHU3HAHO MPABO OPTraHiB MICIIEBOTO CAMOBPSTyBaHHS BCTYMAaTH B
OyIp-SIKy acoliarfito s 3aXUCTy 1 JIOCATHEHHS CBOiX CHIJIBHUX IHTEPECIB 1
MpaBO BCTyHmaTd B Oylb-IKy MDKHApOJHY acoIllallil0 OpraHiB MiCIIEBOTO
camoytipaBiinHsa. CTaTTs poO3Tisjae MUTAHHS MPO MPABO OPraHiB MiCIIEBOTO
CaMOYTIPaBIiHHSA Ha 00 €HAHHS 1 CIIBOPAII0 HA TPHhOX PIZHUX PIBHIX: MIXK
co00I0 BCEpenHI CBOEI KpaiHU 3 KOHKPETHUX NHUTaHb, B paMKaxX acolliaiii
MicrieBUX Biaj (1 IpaBO BCTYINATH B MIXHAPOJHI acorfiaiii MiCIeBUX Biam) 1
opraHamu MICHEBOI0 CAMOBPSyBaHHS B IHIIUX KpaiHaX.

Acomjanii OpraHiB MICIIEBOTO CaMOBPSIyBaHHS € OpraHizaiiiHo-
paBoOBOIO (POPMOIO ydacTi TpOMaJsiH B yIpaBIiHHI JEp:KaBOl0 4yepe3 oOpaHuX
JIETIyTaTIB Ta TMOCAJ0BUX OCI0 OpraHiB MICIIEBOTO CaMOBpsayBaHHs. Taka
IpaKTHKa TOIIMpPEHa He Juie BcepeauHi kpain €C, ane 1 HaaHAI[IOHATEHOMY
pIBHI.

Ockinbku XapTis HE 3a4iNae MUATAHHA MPABOBUX Ta/4M IHCTUTYIIHHUX
3ac00iB BTUICHHS B KUTTS IIUX MPHUHIUIIB, TO X 3aKpIMICHHS B HOpMax
HaI[IOHATHPHUX 3aKOHOJIABCTB BiAOYBa€ThCA 3  ypaxyBaHHSAM KpaiHOBOI
cnieru(iKu IPaBOBOi CUCTEMH, KYJIbTYPHUX Ta ICTOpUYHUX Tpaaulliii. B Ykpaini
Il TIOJIO’KEHHST «EBPOIENHChKOT XapTil MICIIEBOTO CAMOBPSAYBaHHA» 3aKpIIUJIeHI
nepenyciM, B Koucturymii VYkpainu, 3akonax VYxkpainu «lIpo wicuese
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caMOBpsilyBaHHs B YkpaiHi» Ta «lIpo acomiamii opraHiB MICLIEBOTO
camoBpsiiyBaHHs». Tak, 3akpimiene B cT. 35 Konctutymii Ykpainu mnpaBo
IpOMaJIsiH Ha 00’€THaHHS B TPOMAJIChKI OpTaHizamii Juis 3[1MCHEHHS 1 3aXUCTY
CBOIX MpaB 1 cBOOO/, 3aJJ0BOJICHHS CBOiX 3aKOHHHMX 1HTEPECIB KOHKPETH30BAHE B
cT.. 15 3akony Ykpainu «IIpo micuieBe camoBpsiiyBaHHS B YKpaiHi» K MPaBO
OpraHiB MICIIEBOTO CAMOBPSAYBaHHS 00’ €JHYBaTUCh B acoliallii Ta iHIIi GopMH
NoOpOBUTEHUX 00’ €aHaHb [4,5] .

3rigHo 1o 3akony «lIpo acoriarii opradiB MICIIEBOTO CaMOBPSITyBaHHS»
acoriaiii € 100pOBUIBHUMH HETIPUOYTKOBUMHU 00’ €THAHHSIMU, CTBOPCHHSI SIKUX
HIIIIHOBAHO OpraHaMH MICIIEBOTO CAMOBPSIIYBAaHHS «3 METOI0  OUIBII
e(EeKTUBHOIO 3/IICHEHHS CBOIX IIOBHOBa)XXEHb, Y3rOJ)KCHHsS M1l OpraHiB
MICILIEBOTO CAaMOBPSITyBaHHS 100 3aXUCTy MPaB Ta 1HTEPECIB TEPUTOPIATBLHUX
rpoMaJi CIPUSHHS MICIIEBOMY Ta perioHabHOMY po3BUTKY» (cT. 1). Cratyc
acoliaimiii BU3HAYAE€ThCS TO-MEpIIe, 3a TEPUTOPIATbHUM TMPUHIIUIIOM —
o0’eHaHHS  OUIbIIE TOJOBMHU  OpPraHiB  MICIEBOTO  CaMOBpSyBaHHS
BIJINOBIJTHAX ~ TEPUTOpIAJBbHUX PIBHIB MalOTh CTAaTyC BCEYKPATHCHKHUX,
00’€IHaHHS TPHOX 1 OLIbIIIE OPraHiB MICIIEBOIO CAMOBPSITYBaHHS MalOTh CTaTyC
MicreBoi (cT. 2, 3).Unenamu acoriaiiiit MOXXyTh OYTH CLIBCHKI, CEIUIIHI, MIChKI,
palloHHI y MicTax, paioHHI Ta obOnacHl paau. Opran MiCIEBOro
CaMOBPSTyBaHHS MOKE€ OyTH HYJIECHOM JIMIIE OAHIET BCEYKPAiHCHKOI acoliaiii.
(ct. 4).

Acomiarfii MOXyTh Ha J0OpOBUIBHUX 3acajiaXx 3aCcHOBYBATH CHIJIKU
(KOHTpecH, COI3M TOIO) UUITXOM VYKIAAEHHS MK €000 yroa Tmpo
cniBpoOITHULTBO Ta B3aemopomnomory (Cr. 6).Acomiauii y CBOiM CTaTyTHIA
TISJIBHOCTI HE 3aleKH1 BIJ JCp)KaBHUX OpraHiB, iM HE IJA3BITHI 1 HE
MIJKOHTPOJBHI, KPIM BHUIIAJKIB, TepeadadeHnx 3akoHOM. JlepkaBHI opraHu
CHPUSIOTH JISTIBHOCTI acomiamiil. [ep>kaBH1 opraHu npH NPUUAHATTI PIIIEHB 3
MUTaHb MICIIEBOTO Ta PETiOHAJIBHOTO PO3BUTKY, a TaKOX NPH BU3HAUCHHI
OCHOBHMX HANpsIMIB JEPKABHOI MOJITUKHA MO0 MICIIEBOTO CaMOBPSTyBaHHS
B3a€EMOJIIIOTh 3 acoliamisaMu. AcoIamisM 3a00pOHSEThCS BTPydYaTUCSd B
JISUTBHICTB JIepyKaBHUX opradis (cT. 7) [6].

VY IlIBenii nepiie 00’eaHaHHS OPTaHiB MICIIEBOI'O CAMOBPSAyBaHHS OyJ0O
yrBopeHo B 1908 p. Ta BKIIOUYamo MicTa, MICTE€YKa, a TaKOX TIPOMaad 3
JaCTKOBMMH TIpaBaMH MicTa. 3 C€aMOro II0YaTKy BOHO BHKOHYBAJIO YcCi
BHUILE3a3HAYEH] POJIi Ta YCIIIIHO 1HIIOBaNO Ta / a00 BIUIMBAIO HA MPUUHSTTS
BIJIIOBITHOTO 3aKOHO1aBCTBa [7].

Y 1919 p. cuIbChbKI MYHIIUIATITETH CTBOPUJIM CBOKO acoIliaiiio 3i
CXOXUMHU XapakTepuctukamu. JIOTIKOIO ICHYBaHHSI JIBOX OKPEMHX acoIliaIlii
Oyna pi3HHIS B POJIIX Ta YMOBAX JUIsl CUIbCBKUX Ta MICBKUX rpoman. Y 1968
poiri, Ticas MyHIIUNAIbHOT pedopMu, sSKa Hajala BCIM MYHIUNATITETaM
OJIHAKOBI1 poJi, Bl acorriailii Oyiau 00'ennani. OcTaHHIA KPOK KOHCOMiAAIi OyB
3pobsennii y 2007 porri, KoiM acoriaiisi MyHIIIUNAmTeTiB Oyjaa 00’eqHaHa 3
acouiarniero perioniB (yrBopena y 1920 p.), tTum camum yrBopuBmu IBeacsky
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acomiamito wmicreBux Bimag Ta perioniB  [7] (SKR, Takoxx BigoMy 1A
aHricbkor0 adbpesiaTyporo SALAR), sika CbOrOJIHI € OAHIEID 3 HAMOUIBIINX
acorrianiii B €Bporri.

OxkpimM BukoHaHHS TpamuiiiHuxX 3aBaaHb st AOMC SALAR e takox
HaWOLIBIIO oOpraHizaiieto podoromaniiB y IlBerii — B opranizamisx, IO
nignopsakoBadi Ta (iHancyoTeecss OMC mparioe Oinbliie OJHOTO MiNbiOHA
mroaeit (monan 20% BiJ 3aifHATOTO HACEJICHHS KpaiHu).

SALAR 3aBoroBayia qyke MIIHY pemyTaIlir0 opraHizaiii, mo 3acIyroBye
Ha JOBIpYy Ta 37aTHa TPEICTABUTH MICIEBI Ta PETIOHANBHI peaiii, a TaKoX
HACMIJIKU PI3HUX TPOMO3UINH anst cBOiX wieHiB. OkpiM dacTux HeopimiiHux
KOHCYJIbTAIl Mk criBpoOiTHHKaMu Ta modiTukamMu SALAR Ta ypsmoBIsMu,
acollialfio 4acTo 3ampolIylOTh HANpPaBUTH EKCIEPTIB JI0 PI3HUX KOMITETIB Ta
rpyM, 10 aHATI3YIOTh Ta PO3POOJISIOTh HOBE 3aKOHOJIAaBCTBO 3 MUTAaHb BiJIaHHSA
OMC. Kpim toro, SALAR nanae npubiuszHo 60-70 koMeHTapiB Ta MPOIO3HUIIii
Ha PIK /IO MPOEKTIB HOPMATUBHUX AaKTIB, IO HE CTOCYIOThCS Oe3MocepeaHbo
OMC. 3a 3akOoHOM, yps]l TOBHHEH OTPUMYBATH KOMEHTapi BiJ THUX, KOTO
CTOCYEThCSI KOHKpPETHA MPOMO3UIliA, ajie Il MPOMO3UIlli € BIAKPUTHUMH O
OOrOBOpEHHS, 1 KOXEH Ma€ MOKJIMBICTh BUCJIOBUTH CBOI 3ayBa)KE€HHS, TOOTO,
HaBiTh SKIIO YpSAJ HE BBAKATUME KOHKPETHY 3aKOHOJABUY IPOTO3UILIIO
peneBanTHoro st OMC, SALAR Bce x Mae mnpaBO KOMEHTYBaTu I
JOKYMEHTH. [HIIMI BaXXJIMBHM CIIOCIO BIUIMBY HA MPUUHSTTS PillIEeHb Y KpaiHl -
1€ MO3UIli Ta KOHTAKTH, K1 MalOTh MICIIE€B1 MOJITUKH, [0 AKTUBHO 3aJIy4€H1 JI0
poOoTH B acoliailii, y CBOiX HOJITHYHUX MapTisx [7].

3apa3 aKTUBHOTO PO3BUTKY HaOyBalOTh yKpaiHO-IIBEACHKI BIJHOCHHH, a
came [lIBencobko-Ykpaincekuii IIpoext «IlinTpumka nenenrtpamizamii B
VYkpaini» BrpoBamkye kommaniss SALAR International y ckmani IlIBenchkol
acorriamii MiCIIeBUX Biaj 1 perioHiB. HampsiMkamu misTbHOCTI IIBOTO MPOEKTY:
dbiHaHCcOBa  JeneHTpamizallis, JAeleHTpanizamiss 'y cdepi  OcBiTM Ha
HaIllOHATHPHOMY Ta pEriOHAJbHOMY pIBHSX, MIATpUMKa BceykpaiHcbkoi
Acomiarii OTI, miarpumka komiTeTiB BepxoBHoi Pamm Ykpainu, InimiaruBa
Cities 4 Cities | United 4 Ukraine [8].

Otxe, MOXHA 3a3HAYMTH, IO acoIllialii MICIIEBOrO CaMOBPSAYBaHHS B
VYkpaiHi OpoWIIIM TPUBAIMM HUISX CBOrO PO3BUTKY Ta MamTh Ha METI
PO3IIMPEHHS PI3HUX IMAPTHEPCHKHMX BIJHOCHH, a caMe 3 KpaiHaMH dYJICHaMH
Pamu €Bponwm, nio mie OUIbIIe aKTUBYE MPOIECH JACIEHTpati3allii B HaIllii
KpaiHi.
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BIIVIMB TOTAJIITAPHUX PEKUMIB XX CTOJITTSA HA
O®OPMYBAHHSA TAPAIUI'MU ITPAB I CBOBO/ JIIOAWUHAN
I TPOMAJITHUHA B €EBPOIIEMCBKOMY COI031

Jem’sanenko lapis FOpiiBHa,
acmipaHTKa IOPUAUYHOTO (PAKyIbTETY
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcuteTy iMeH1 B.H. Kapaszina

®damusm B Irami Ta Hanu3M B HiMewuwHi, paastHCBKUH TOTaTITapU3M
3HAYHOIO MIpPOIO BILUTUHYJIM HAa (POPMYyBaHHS MapaJUTrMHU MPaB 1 CBOOOT JTIOJUHU
1 rpomaasiHuHA B €Bporneiicbkomy Coro3i. MaOyTh, 3 TaHOIO TE3010 BaXKKO HE
MOTOAUTHCS, & OT SAKUM caMme OyB Il BIUIMB, Y BIH CIPHUSAB, UM HABIAKU
YIOBUIHHIOBAB CTAaHOBJICHHSI CYyYaCHOTO PO3YMIHHS HAJBAXJIMBOI MapaJurMu
cripoOyeMo po3iopaTHcs.

Himenpkuii icropux I'. Ipami BOauae npoGieMy €Bpomd B TOMY, IO
OUIBILIICTh MEPECIYHUX €BPOMEUIIB HE OOI3HAHI 3 3arajbHOIO icTOpi€ero. «Mu
MMOBUHHI 03HAHOMITIOBATHUCS 3 000Ma ICTOpUYHUMU cniafmuHamu. Lle 1 € ineero
€BporapJaMeHTy I10JI0 I[LOTO JHS, — BBa)KAa€ i1CTOPUK. — MU MyCUMO 3HATH
CHUIBHY 1CTOpII0. AJIKE €BpOIEeHchbKa 1CTOpisl — 1€ He Juile (almcTchka
dbopma arpecii ['iTiepa, 11e Takox pajssHChKa arpecis B oco01 CtaniHay.

ToramitapHi pexuMu X04 1 aHOMAJIbHE SBHUIIE, SIKE TIOBHOIO MipOIO
chopmyBasiocst y XX CTONITTI, ajie 171el TOTAIbHOTO KOHTPOJTIO BCIX MPOIIECIB y
Jiep’kaBl BUHUKAJIA W paHilie, Tak, 30Cepe/KEHHS BIaJAW Yy OJHIET ocodu 4um
rpynu ocid Maiu Miciie B icTopii B Takux JepkaBax sk 3o10ta Opaa (XII-XVI
ct), Benemianceka pecmyoOmika (VII-XVII cT), y BCiX CXITHUX IECIOTISAX
CrapomaBaboro Cxomy. 3BICHO K Il JepKaBd Majl JIMIIE NESIKI O3HAKH
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TOTAIITAPU3MY, 1 1X MOKHa TaKOX BIJHECTH JO KpaiH 3 aBTOPUTAPHUMU
pexXUMaMH, a TOTAIITApU3M SK SIBUIIE AIMIIOB cBoro amoreto came B XX
CTOJIITTI 3 OJHOYACHUM (OPMYBAaHHSIM CBOTO BH3HA4YeHHS B Hayll. bararto
HAYKOBIIIB JOCIIHKYBAJIA TIOHSTTSI, BU3HAYAJIU O3HAKH 1 T.M. B CBOIX pOOOTaX,
cepea HUX OyJad 1 Ti, XTO BBaKaB TaKUU PEKUM HEIOIIHLHUM, HEBIPHUM, 1
TAaKuM, 110 TIPU3BENE /0 KPaxy NEpiKaBH, BOHH 3aCyKyBaJA 1 caMmy 11eto
TOTANITApU3My 1 METOAM, BBaXAIM IIO0 «CBOOOJA OCOOHMCTOCTI SIK BHpa3
cBOOOMM IyXy, HE MOXe OyTH peaii3oBaHa y TOTaliTapHiil nepxasi» [1,
c. 812].

Taxosx Oynu 1 mpUOIYHUKU PEKUMIB, SIKI CITIBIPAIIOBATH 3 (amrucTaMu
Ta HAIIUCTAaMH, BUIPABIAOBYBAIM iX METOAM 1 BBaKAIW II€ CIIACIHHIM JIJIS
nepxas, cepen Hux Jhk. JDketnine (1875-1944), K. Imitr (1888-1985),
K. Jlapenr (1903-1993). OcranHi BBaxaiu 110 «IPaBO3AATHICTh Cy0’€KTa 1 ii
o0cAr € MOXIJHUMU BijJ HOro pacoBoi Ta HaIllOHATBHOI HAJIEKHOCTI, a TAKOXK
BIJI TOTO, IIE¥ CYO’€KT «Ipyr» uu «Bopor»» [1, c. 824].

VY HOCIiB TOTamiTapHOi CBIAOMOCTI BHAUISIOTHCS HACTYIHI BIIMIHHI
PHUCH: HECTEPIHICTH A0 OYy/Ib-IKOTO 1HAKOMHUCIICHHS, TPArHeHHS MOJIITUYHO a00
HaBiTh (I3UYHO 3HUIIMTH HE3TAHUX, pemTa X 1AeH, IX IUIopati3M
PO3IIIANAIOTECS HUMH SK TIOMHIKa abo CBiomMa OpexHs. IM BiacTHBe
IIpParHeHHs JI0 «MaTeMaTUIHO O0E3IMOMHUIIKOBOTO 3arajbHOTO IacTs» [2].

XapakTepucTUKaM  TOTAITapHUX pexumiB  €Bponn 1 €Bpasii
NPUCBAYEHA BEJIUKA KUIBKICTh IPYHTOBHHMX MYyOJIKaliid. 3a3Ha4MMO JIUIIE, 110
BJIACHE y MpaBoBii cdepi iX QyHKIIIOHYBAHHS MPU3BEIO 0 HEOAUCHUX paHilIe
ypaXkeHb npaB 1 cBoOOA JIoAMHU. MacoBi pernpecii, moOyJoBaH1 Ha PacCOBOMY
Ta KJIACOBOMY 1JI€OJIOTIYHOMY T'PYHTI HaOyiau HeOayeHOro paHilie po3Maxy;
JIIOJICBKE KUTTS 3HEIIHUJIOCS $IK HIKOJHM, KUIBKICTh 3aru0iauX BHACTIAOK 1
BHYTPIIIHBOTO TEPOPY, 1 PO3B’SA3aHOI TOTATNITAPHUMHU JAepkaBamu [[pyroi
CBITOBOI BIMHM HapaxOBYEThCS HE TIPOCTO MUIbHOHAMH, a JECATKAMH
MiTpHOHIB. He numne npapa mroauHu Oyinu OpyTaslbHO CIIAILUTIOKEHI, a i cama
171es1 IpaB JIFOJAWHM, siIKa OyJia OJHIEI0 3 MPOBIIHUX y CBITOBOMY MTPaBO3HABCTBI
3 moyatky Pedopmarii i HoBoro uacy, TOOTO MpOTIroM MOHAA YOTHPHOX
CTOJIITh, BUSBUJIACS IUCKPEIUTOBAHOIO. €BpoMa, a MOpyY 3 HEIO 1 CBIT, MOCTAIH
nepes; KUTTEBO BAXKIMBUM 3aBJIaHHSIM BIAPOJUTH 1 1ICH0 MpaB JIFOAUHU, 1 il
HOPMATHUBHE 3aKpIIJIEHHS, CTBOPUTH BIINOBIAHI IPAaBOBI rapaHTii, 1, TOJOBHE,
JIOMOTTUCh ICHYBaHHS TIPAaKTUKH 3a0€3MeUYcHHS TIpaB JIIOAWHH. A BOHU
«GHUKJINY» MPAKTUYHO Ha TEPUTOPIi KOJIMCOK €BPOIEUCHhKOI uBLIi3aIii. MoBa
ine He nume npo HiMewunny Tta Itamito, a i mpo OKymnoBaHI HAalMCTCbKUM
paiixoM €BpOMEHCHKI JIepkKaBU — a IIe MPAKTUYHO BCs €Bpoma 3a BHHATKOM
Benukoi bpuranii, 1Ieemii, [1IBeiimapii 1 AesIKuX 1HIIMX IEpKaB, € MPU IbOMY
BIUIMB 1 MOKJIMBOCTI HALIUCTIB Oynu ayxe Benukumu. Ilicns dpyroi cBiToBoi
BIfHM CXiJHa 1 IHeHTpaidbHa €Bpoma (y ToMmy uuchi cxigHa Himedyunna)
OTIMHWJIACSA TI17] OKYTIAI[IE€I0 1HIIIOTO TOTAITAPHOTO PEXUMY — PAASTHCHKOTO, 10
TOTO K, Y 3HAYHO MEHUIIN Mipi I'PyHTOBAHOT'O HAa €BPONEHCHKIA KyIbTYpHIN



96

tpaguiii. Konmrabopu, TMONMITUYHI  TEPECHiyBaHHS, TEpop  MPOTH
1HAKOMUCIISTYMX, Y TOMY YHCJ 3 BJIACHE KOMYHICTUYHOTO Ta COLIAIICTUYHOTO
MOJMITHYHOTO  Tabopy cCTald TyT Ha JACCATUPIYYS  CYCHUIBHOIO 1
MPaBO3aCTOCOBHOIO MMPAKTUKOIO, fKa CIOCTepirajacsa KpaiHaMd BUIBHOT
JEMOKpaTU4HOI €BpOIH, 110 ¥ CTaJM BPEHITI-PEIIT 1HIIIATOPAMH CTBOPEHHS
€Bporneticbkoro Coro3y. BinHOBIEHHS 1 BlIacHe MpaB JIIOJWHU 1 TPOMAaJITHUHA B
MOCTCOIIAJIICTUYHUX CYCIUIBCTBAX €BPOIU K HA PIBHI MPaBOBOI CBIIOMOCTI,
Tak 1 HOPMATHBHO-TIPABOBOMY Ta PiBHI MPaBO3aCTOCYBaHHS CTaJl0 OJHUM 13
BOXUJIMBHUX 3aBIaHb €BPOMNEHCHKOI 1HTErpamii micis po3maxy PansHcbkoro
COI03y 1 MaJiHHS TPOPAISIHCHKHX DPEKUMIB Yy €BPONEHCHKUX KpaiHax Tak
3BaHOI'0 «COLIATICTUYHOrO Ta0OPYy».

Y Teoperuko-mpaBoBoMy 1  (G1u10cO)CHKO-MPABOBOMY  PO3YMIHHI
BUHUKHEHHS 1 (YHKIIOHYBAaHHSA TOTAIITAPHUX PEKUMIB CIPUUMHIIO KPHU3Y
opaBa SIK MDKHApOJHOTO Tak 1 BHYTPIIIHbOJAEpKaBHOTO. Jlromoxepchka
colliaJbHa MPaKTHUKa MepeayciM Hallu3My MOCTaBUIIA M1 CYMHICTh MOJIMBOCTI
npaBa SIK TOJOBHOIO 1 HaWOUIbII aBTOPUTETHOTO PEryjsTOpa CYCHIJIbHUX
BIJIHOCHH, BOHA JXK IOKa3ajla HEJOCKOHAJIICTh MaHIBHOI y MEpIIiii MOJIOBHHI
XX CTOJNITTS JOKTPUHU ITPABOBOTO MMO3UTUBI3MY.

Ha mnouarky XX cTONTTS B CBITI HPaBOBOi HAYKH MO3UTHBI3M OYyB
Maiixe 0e33acTepeKHO BUZHAHUM. BiH 00yMOBUB HEOaueHU paHille po3BUTOK
IOPUANYHOI TEXHIKH, MIOPUAUYHOTO muchMa. CucTeMu TMpaBa, OCOOIHMBO
KOHTMHEHTAJIbHOI MPaBOBOI CIM’1 YCKIAAHIOBAIMCA, YIOCKOHAJTIOBAIUCA U
HaOyBaJIM JIOT1YHOI CTPYHKOCTI W OOrpyHTOBaHOCTI. KilbKIiCTh HOpMAaTHBHO-
IPaBOBHUX AKTIB 3a ACCATUPIUYS 3pOocTajia B pa3u. Y JOCKOHAIWINCH IOpUIUIHA
MoBa ¥ (axoBi cTaHAapTU IOPUCTIB. [IPUXUIBHUKH MPUPOTHO MPABOBUX
JOKTPUH  TEpPEeBaXHO  30epiragucs y  HapajurMi  COINIOJIOTTYHOTO
OOrpyHTYBaHHSI TIpaBa, COIIOJIOTIYHOTO T03uTUBI3MY. Kitacuuni Bepcii
IOCHATYpali3My TIATPUMYBAJIUCS 1 PO3BUBAINUCS HE3HAYHOIO KIJTBKICTIO
HAyKOBIIIB (BUHATKOM OYJIO0 aHIJI0-aMEpUKAHChbKE TIpaBO, J€ JAOKTpUHA
BEPXOBEHCTBA IpaBa, Ha Hally JIyMKYy, CYTTEBO IIOM’ SKIIyBaja 1€
OpOTUPIYYS), SKI MiAJaBAIUCS JIOBOJI JKOPCTKIA  KPUTHIl 3  OOKYy
MPEJACTAaBHUKIB IMAHIBHOI TO3UTHBICTCHKOI MapagurMu. 31aBajiocs O, IO
NPUPOIHONPABOBI MOIJISIIA BXKE CTalu 1CTOPIEI0, BUKUIM CBOE. Bu3HaHHS
MO3UTHBI3MOM IMIpaB sIK JIOTTYHOTO MPOJOBXKEHHS O000B’S3KIB, a CAMOT0O IMpaBa
MITYYHUM TIOPO/KEHHSM CIENialbHO YIMOBHOBAXCHUX OPraHiB JIEPiKaBH,
IPYHTYBaHHS KJIACHYHOTO TIO3UTUBI3MY Ha pPO3YyMIHHI HOPMHU $IK Hakasy,
KOMaH/1, OTOTOKHEHHSI TIpaBa 1 3aKOHY, HEBU3HAHHS ICHYBAaHHS 3MICTY IpaBa
no3a #oro QopmMor0 — yce Ie CIPUYMHSIO TMEeBHI KPU30B1 SBHINA, aje HE
CTaBaJI0 KPUTUYHO 3arpo3JMBUM y JEMOKPATUYHUX KpaiHax €Bpomu i CBITY.
Ane mpakTHKa TOTATITApHUX PEKUMIB XX CTONITTS TMOKa3ana, IO BBaXKATU
CIIOBOCTIOTYYECHHSI ~ «HECHpPABEAJUBUN  3aKOH»,  «HENPAaBOBUHM  3aKOH»
Oe3HaIiHO 3acTapuIMMU € TepeaYacHuM. SIK mepemyacHuM € 1 BU3HAHHS
JIOCTATHOCTI JOTPUMAHHS 3aKOHOaBYOi IPOLEAYPH ISl BA3HAHHS 3aKOHY.
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Amke T'itnep 1 HaMCTU NMpUANLIKA A0 Biaaau B HimMeudywHi B 3aKOHHHI
croci0, y pesyibTari BuOopiB. IlIBHaKo y3ypmnyrodu Biiajay, BOHH IPOTATOM
1933-1934 pp. npuiiHsIIM BENWKY KUIBKICTh JUCKPUMIHAIIMHUX 3aKOHIB, Y
TOMY YHCJIl pacOBHX, SIKI 3 TOUKU 30py Ipoleaypu Oynau Oe3T0raHHUMH 1 He
MOTIJIM CTaBUTHUCS IIiJI CYMHIB 3 MO3HIIIA MPABOBOTO MO3UTUBI3MY, MEPEAYCIM
HOoro JericTchkoi  Bepcii.  YroOleHe TMO3WTHUBICTAMH  BHCIIOBIIOBAHHS
pumcbkux topuctiB «Dura lex, sed lex» («3akoH cyBopuil, ajie BiH 3aKOH»)
TpaHcopMoBaHE Yy «3aKOH € 3aKOH», BUABHIOCS HAJA3BUYANHO CIa0KOIO
MO3UIIEI0 MPOTH MUTFHOHIB 3arHOINX y TaOOpax CMeEpTi.

[Ticas kpaxy ¢amu3my 1 Hau3My, 3'dBHJIACS TOCTpa HEOOXITHICTH Y
BIJIPOJIPKEHHI LIIHHOCTI JIFOJAWHM 1i MpaB Ta cBOOOA. SIK HIKOJM paHille, CTajio
3pO3yMIJIUM Ha/3BUYalHE MPAKTUYHE 3HAUYCHHS 3aKPIIJICHHS CTaHAApTIB MpaB
JIOMHU 1 MeXaHi3MiB iX 3a0e3nedenHs. lle crano 1 yuHHUKOM (OpMYyBaHHS
HOBOTO CBITOBOTO MOPSAKY (ke came I 17ei 3aKjajaiucs B IiJBaJIMHU
dopmyBanas OOH y 1945 porii), mo Bupasuiiocs nepenyciMm y GhopMyBaHHI
MOBOEHHOI TMapajurMH MDKHApOJAHOrO TyMmaHiTapHoro mpaBa. OIHUM 13
HAWOUTBIN SICKpABUX MPUKIAIIB TYT CTajo MPUUHSATTS 3araibHOi JeKIaparlii
npaB moaunu 10 rpyaas 1948 poky. Jlimepamu y iMruieMeHTaIlii i po3BUTKY
HaIparbOBaHUX CBITOBUM CIIBTOBAPHCTBOM CTAHIAPTIB IPaB JIIOJAWHH CTaU
KpaiHd BUIBHOI JEMOKPATHYHOI €BpOMU, SKi IHIMIIOBAIA 1 MPOWIIIN YBECH
CKJIaaHui 1 TpuBainii (35 pokiB) NUBAX 10 MaacTpUXTCHKOrO 1I0rOBOPY.

Cepen OCHOBHMX 3aBAaHb TpaHc(popMaliiHUX nepioAiB KpaiH €C Ha
SAKUX 3QJIMIIWIN KpUBaBUU (MaryOHMI) Ciijl BUILE3a3HAYEH] PEXUMHU, MOKHA
BU3HAYWTH CTBOPCHHS YMOB MJisi ()OpPMYBaHHS TPaBOBUX, IEMOKPATHYHHX,
COIIIAJIHO OPIEHTOBAHMX JIepKaB. A OCHOBHMMH puUcaMH (O3HaAKaMM) TaKUX
JiepKaB, 3BUYANHO K Ma€ OyTH BEpXOBEHCTBO IpaBa, peasibHICTh MPaB 1 CBOOOT
Ta PIBHOINPABHICTh TPOMAJISIH, TIOJITUYHUHN Ta 1I€0JOTIYHUHN TLTIOPATI3M - IO €
byHIaMEeHTATBHUMHI eJIeMEeHTaMu (MArpyHTSIM) TUTST CTBOpPCHHSI
IPOMAJITHCHKOTO CYCIITBCTBA.

[IpaBa nroauHU cTaMM HEBI EMHUMU CKJIQJOBHUMH KOHCTHUTYIIIN JEpKaB
— uneHiB €Bpornelicbkkoro Coro3y. BoHM oTpuMalii KOHCTUTYIIIHO-TIPaBOBE
3akpituieHHs (auB.: [3]).

[HCTUTYIIHHMMHU ~ HACTIJKaMU  TIOCTIMHOI  yBarm  €BPOIEMCHKOTO
CIIBTOBapHUCTBA JI0 MPOOJIEM MpaB JIFOAWHHM, SKi MOKHA BBOXKATH BPaXyBaHHIM
HEraTUBHOTO JOCBIAY MOJITUKO-TIPABOBOI MPAKTHUKUA TOTANITAPHUX DPEKUMIB
XX CTOMITTS LUIKOM CHpPaBEJIMBO MOKHA BBa)XKaTH BUHUKHEHHS OpTraHiB
€poneiicbkoro Coro3y, sIKi CbOTOJIHI MalOTh HE3alEepeYHU aBTOPUTET SIK Y
foro mexax, Tak 1 3a HuMu. CriBnpans 3 IUMH IHCTUTYIIISIMA € HaJ3BUYANHO
BOXJIMBOIO ISl YCIIXY €BPOIHTETpaIliiHUX 3axo0jiB YKpaiHu. MoBa #ae mpo
€Bponeiickky KoMicito 3 mpaB moguHu  (mistta y  1955-1998  pokax),
€Bponeiickkuii cynq 3 mpaB moauHa (3 1959 poky, y 1998 pomi OyB
pedopmoBanwmii). Bonn Oynu yTBOopeHi Ha BUKOHaHHS KOHBEHINi mMpo 3axucT
mpaB JIIOAMHU 1 OCHOBOIOJIOKHUX CBOOOA (CKOpOUYeHO — €Bpomeichka
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KOHBeHIlisT 3 mpaB Joaunu, €KIIJI), ska Oyma cTBOpeHa BIANOBIIHO 10
3aranpHOi1 Jekjapailii mpaB JOAuHU 1 HaOyma uymHHOCTI y 1953 poui. ¥V
npeaMOymi 10 KoHBeHIII1 nep)KaBu — MIAMHACAHTH IMAKPECTIOBAIN: «... CBOIO
rMOOKYy BIpY B TI OCHOBOMOJIOXNKHI CBOOOJM, SIKI CTAHOBIATH ITiJIBAJTMHU
CIIpPaBEIJIMBOCTI Ta MHPY B YChOMY CBITI 1 SKI HalKpaldM YHHOM
3a0€3MeuyI0ThCsI, 3 OJJHOTO OOKY, 3aBISKHU JI€BIA MOJITUYHINA JEeMOKpaTii, a 3
1HIIOTO OOKY, 3aBISKHU CHUIBHOMY PO3YMIHHIO 1 JOJEp>KaHHIO MpaB JIIOJIWHH,
BiJl SIKWX BOHHU 3aJekaTb» [4], 1 e € He o IHIIe, Ha HaIly IyMKY, SK
nepeayciM BpaxyBaHHS TPAariYHOTO JOCBITy TOTAIITAPHOTO MUHYJIOTO €BPOIIH.

[cTopuyHi ypoku, Ha ’Kalb, SK IMOKa3ye€ MIMCHICTh, ¢ HE BUBYCHI
octatouHo. CeoroHi, Bxke y XXI cronitti O6’enHana €Bpona onuHWIACA i
3arpo3010 BilICbKOBOTO BTOPIHEHHS! HEOTOTATITAPHOTO JEPKABHOTO YTBOPEHHS
— pociiicbkoi (enepariii — sika BeJe MOBHOMACIITA0HY BiffHY Ha YKpaiHCBHKIH
3emili, TOOTO Oe3mocepenHbo B €Bpomi. Ha Teputopii €Bponu 4YHMHSTHCS
BIMCHKOBI 3JI0UMHHU, HE JIMIIE MOPYIIYIOTHCS, @ CTABISATHCA 1] 3arpo3y 0a30Bi
mpaBa 1 cB0oOOAM JoauMHU. BaxkimBo, 1100 €BpoIeichbka —CIUIBHOTA
YCBIJOMJIIOBaAjia, 1[0 TPAariyHUW BIUIMB TOTANITAPHUX PEKUMIB HE € JIUIIE
icTopudHUM (paKkTOM, IO 3 YPOKIB icTopii Tpeba poOUTH BUCHOBKH, a HE
IIOBTOPIOBATH iX.
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JOTPUMAHHA TA PEAJIIBAIISA ITPAB JIFOJIUHU SIK
CTPYKTYPHI EJIEMEHTHU IPABOCYB’€EKTHOCTI OCOBA

Momot Bagum B’siueciiaBoBuy,
acmipaHT IOPUIANYHOTO PaKyIbTETY
XapKiBCHKOTO HAI[IOHAJIEHOTO
yHiBepcutety iMeHi B.H. Kapasina

Jlocmiauti  CyTHICTH ~ IPaBOBOTO  CTarycy, B TOMYy 4YHCIl 1
KOHCTHUTYI[IHHOTO, MO’KHA XapaKTePU3YIOUH 3MICT MOr0 OCHOBHUX €JIEMEHTIB.
OnHUM 13 KJITIOUYOBUX €JIEMEHTIB OYIb-IKOTO PI3HOBHUAY IIPAaBOBOrO CTATYCY €,
MU BBa)XaeMoO, TMpaBocyO’ekTHICTh. Ciija  BIA3HAYUTH, IO KaTeropis
«MpaBOCyO’€KTHICTBY MIUPOKO BUKOPUCTOBYETHCS B YCIX Taly3iX HOPUIUYHOI
HayKu. SIK BiJ[3Ha4alOTh BUCHI-NPABHUKHU Y CYYaCHUX HAYKOBUX JOCIIKEHHSX,
MOHSTTS MPABOCYO’ €KTHOCTI /IO IILOTO Yacy HE Ma€ OJIHO3HAYHOT'O BU3HAUCHHS.
Biarak B ropunuHiii JiTepaTypi ICHYIOTh PI3HI AYMKH 3 MPUBOJY 1HTEpIIpeTaIii
3a3HAYEHOTr0 MOHATTS. BapTo 3ayBa>kuTH, IO OHO3HAYHOTO PO3YMIHHS I11/ICTaB
BUHUKHEHHSI Ta TMPUIUHEHHS TMPaBOCy0 €KTHOCTI, 1i 3MITy, CTPYKTypHU
CIIBBITHOIIIECHHS 3 1HIIMMH €JIEMEHTAMH, IO BXOJATh JO CKJIaJy MPaBOBOIO
CTaTycCy, TOTEIep He ICHYE.

Bomgnodac st ropuamdHOT HayKH BaXXIIMBE METOTOJIOTIYHE 3HAYCHHS
MalTh TMOJIOKEHHS MPO MPaBOCYO’€KTHICTh SIK KATETrOpito, sika XapaKTepusye
NpaBOBUM CTaTyc CyO’€KTIB TMpaBa, BHUBYAE TNEPEAYMOBUM y4acTi Y
MPaBOBIIHOCUHAX, JOCTIKYE CTaili MpaBOBOTO peEryyroBaHHS Touio. Kpim
TOTO, KaTETropisi «MpaBOCy0’€KTHICTHY HEMOPYIIHO 3aTBEPAWSIACS B MPABHUYIM
TEPMIHOJIOTIT ¥ IMIMPOKO BHUKOPHUCTOBYETHCS B YCIX TAIy3iX OPUIAYHOI HAYKH.
Bkazana kaTteropisi akTUBHO BHMKOPUCTOBYETHCS B YMHHOMY 3aKOHOJIABCTBI,
CYJIOBifl MPAKTHUIIl Ta MIXHAPOJHO-IIPABOBUX aKTax. Tak, BIAMOBIIHO JIO CT. 6
«3aranpHOi Aekjapaiii npaB gogauauy 1948 p. [1] Tta cT. 16 «MixHapoaHOTO
MaKTy MPO TPOMAJSIHCHKI 1 MOMTHYHI TipaBay 1966 p. [2] koxkHA JTIOMHA Ma€E
MpaBO Ha BHU3HAHHA 1i MpaBOCyO’e€kTHOCTI. HeBu3HaHHS MpaBoCyO’€KTHOCTI
JIOJMHU PIBHO3HAYHO CHPUYMHEHHIO NPaBOBOi cMepTi JroAuHI. BomHouac
npoOieMy MpaBoCyO’€KTHOCTI HE MOXXHA BBaXKaTh BupimieHoro. Lle
3YMOBJIIOIOTHCS THUM, IO BYCHI-TIPABHUKHUH JIO 1IBOTO 4Yacy He JINIUIA 3roau 3
OPUBOAY OJHO3HAYHOTO PO3YMIHHS MPaBOCYO €KTHOCTI Ta MOAO il
CHIBBIJHOILIEHHS 3 TIPAaBOBOBUM CTaTycoM, CyO €KTUBHMMHU TMIpaBamMH 1
IOPUINYHHUMHU 000B’s13kamu [3, ¢. 71].

He3Baxaroun Ha 3a3HadeHe, CIiJl KOHCTATyBaTH, 10 B MPaBHUYIN HayIll
CKJajacsi  €AWHa JyMKa MO0  MPaBO3JAaTHOCTI,  MI€3AATHOCTI  Ta
JETIKTO3JaTHOCTI K CKJIQJIOBUX €JIEMEHTIB MpaBocyO'ekTHOCTI. [lpu 1mpomy
MpaBo- 1 Jli€- 3/IaTHICTh Mepeadade HasIBHICTh Y 0COOM 37aTHOCTI (MOKJIUBOCTI)
MaTH TIpaBa Ta BUKOHYBAaTH OOOB’S3KH M HECTH BiAMOBIIaIbHICTh. I1l06 cratu
cy0’€KTOM MPaBOBITHOCHH, CYO’€KT MpaBa MPOXOJAUTH MEBHI €Tany HaJlJICHHS
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IOPUIUYHUMU BIACTUBOCTSIMH, a CaMeE:

- HaOyTH BJIACTUBOCTEH CyO’€KTa MpaBa K MOTEHIIIHOTO y4YacHUKa
KOHKPETHUX IPaBOBIIHOCUH, TOOTO BCTYIIATH Y BIAHOCHMHHU IPaBOCYO’ €KTHOCTI
3 IHIIUMH CyO’€KTaMM, IO Tepeadadae: a) po3yMiHHS 3MICTY ICHYIOUHUX Y
CYyCHIILCTBI TPaBOBMX HOPM; O) OIIHIOBAaHHSA IX COIiaJdbHOI 3HAYYIIOCTI;
B) OyTH azpecatoM mnependaueHuX MPaBOBUMHU HOpMaMH CyO’€KTHBHHX MpaB i
O0OB’sI3KiB; T') OyTH 3MaTHHUM CaMOCTIMHO peani30ByBaTH CBOI CyO’ €KTHBHI
npaBa i 000B’SI3KH;

- BigHaTH crneuudivyHi BIACTUBOCTI IOPUIMYHOTO XapakTepy B
KOHKPETHIM IOpUAMYHO 3HAYYHIiil cuTyalii, TOOTO BCTYNUTH y KOHKPETHI
BIJIHOCMHHU TPAaBOCY0’€KTHOCTI B pe3yjbTaTi: a) HAAUIEHHS KOHKPETHUMH
Cy0’€KTUBHMMH TpaBaMHu 1 IOPUAMYHUMU OOOB’S3KaMH (3a3HaueHE BH3HAYAE€
BJIaCHE TIPaBOBI 3B’SI3KM  Ta BIJIHOCUHU MDK Cy0’€KTamu, KOTpi
BCTAHOBJIIOIOTHCSL HOpMaMu TipaBa); 0) cy0O’€KTUBHI TmpaBa 1 IOPUIUYHI
000B’SI3KM Cy0’€KTIB SIK YYaCHHUKIB MPABOBHX BIJIHOCHH I1HIUBIIyalli3yIOThCS
BIJINOBIJTHO /10 KOHKPETHUX MaTepialIbHUX 1 MPOIECyaIbHUX MTPABOBITHOCHH.

VY KOHKpPETHUX MPABOBIJHOCHMHAX CYO’€KT MOXKE BHUCTYNaTH K HOCIH
3arajbHOi MPaBOCYO’€KTHOCTI (3aTHICTb OCOOM OyTH YYaCHHUKOM IIPaBOBHUX
BIJIHOCUH B3araii), Tajly3eBOi IpaBOCyO €KTHOCTI (3aTHICTb OCOOM MpUMATH
y4acTh y BIJHOCHHAX, SIKI PEryjlOIOTbCS HOPMaMH IEBHOI Tally3l IpaBa) Ta
CHeliajgbHOi MpaBOCYO'€KTHOCTI (3JATHICTh CyO’€KTa MNpUKWMATH Yy4acThb Y
NIEBHOMY KOJII MPABOBIIHOCHH, MepeadaueHux y LIk ramy3i npasa) [4, c. 395-
396; 5, c. 50].

Jlesiki BYEH1 HAroJOMIYIOTh, 0 MPABOCYO’€KTHICTh (PI3UYHOI 0COOM Mae
BU3HAYATHCS SK TepeadaueHa HOpMaMH IpaBa 3[aTHICTh (MOXIJIUBICTh) 0COOH
OyTu cy0’€KTOM TIPABOBITHOCHH, 31HCHIOBATH O€3MOCEPEHbO a00 Yepe3 CBOTO
MpeicTaBHUKA Cy0’€KTHUBHI TMpaBa 1 IOpuaudHi 000B’s3ku [6, ¢. 617]. Y cBoro
4yepry, TaKoXX BIJ3HAYAETHCS, IO MPABOCYO €KTHICTH 3YMOBJIIOTH HE JIHUIIE
BU3HAYCHI 3aKOHOM IOPHIMYHI MpaBa Ta O0OB’SI3KM CyO’€KTIB, OCKUIBKH BOHA
nepeadayae TakoXX MOXIJIMBICTh MaTH Ta pPEali30BYBATH HAJIECKHUM YHUHOM
BHM3HAuUeHI IpaBa Ta 000B’s3ku [7, ¢. 153]. TakuM 4YuHOM, Ma€MO MiJCTaBH
CTBEp)KyBaTH, IO AOTPUMAHHS Ta peaji3allis TMpaB JIOJWHU BUCTYMAIOThH
CTPYKTYPHUMHU €JIEMEHTaMU MTPaBOCy0'€KTHOCTI.

[Ipouiec eBpoiHTerpallii, skuii 3apa3 BiiOyBaeThca B YKpaiHi, nepeadayvae
MPUHIIUIIOBO HOBE CTaBJICHHS JI0 IHCTUTYTY MpaB Ta cBoOox mroawau. Hapasi
HOPMH PETIOHAIBHOTO MIXHAPOJHOTO IMpaBa aKTUBHO 3/1MCHIOIOTH BIUIMB Ha
HalllOHAJIbHY TPaBOBY CHUCTEMY, sika HaOyBae SKICHO HOBOro piBHiI. B
YKpaiHCBKOMY CYCIIJIBCTBI MOYMHAEe (OpMyBaTHCS, Xoya 1 MOBUIBHO,
JEMOKpaTUYHA TTPABOCBIJJOMICTh Ta CUCTEMA MPABOBITHOCHH, SIK1 0a3yIOThCS Ha
171es1X 3a0e3MeUeHHs JIFOICHKO1 TIAHOCTI, BU3HAHHS 1 3aXMCTy OCHOBHHX IPaB i
cB0OOa 0CcOOHM, TIPIOPUTETY 3arajbHOJIOACHKHMX  IIHHOCTEH [8,c. 77].
Po3MipkoByrour 110710 XapakTepy B3a€MO/IIi Jep>KaBU Ta 0COOU MPEICTaBHUKH
3arajJbHOTEOPETUYHOI HAyKU Y CBOEMY HAyKOBOMY JOpPOOKY 3a3HayaroTh
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3HAYYIIICTh  iX  JIOCHI/DKEHHS, OCKUIBKM  HEMOXJIMBO  JOCITIIMTH  Ta
OXapaKTepU3yBaTh CydYacCHE CYCHUIBCTBO 1 Cy4yacHy JIOJIMHY O€3 BUBUYEHHS
OaraToMaHITHUX BIJIHOCUH JIIOJIMHU Ta JepxaBu. [IpaBHrYa Hayka OOTpyHTOBYE
TOYKY 30pYy, 3TITHO 3 SKOI TMOOYIOBY MAINCHO JE€MOKPAaTUYHOI MPaBOBOL
JepKaBU HEOOX1THO PO3IMOYMHATH 13 3a0€3MeUeHHs PeaabHOCTI IIpaB JIIOAUHY 1
TPOMaJITHUHA Ta 3aXHCTYy iX BiJ MPOTHUNPABHUX OOMEKEHb 1 TOPYIICHH |9,
c. 328]. TIpaBocyO’€KTHICTh € IOPUAMYHOIO BIACTUBICTIO, IO Ja€ JIFOJWHI
MOKJIMBICTE OyTH Cy0’€KTOM MpPaBOBIIHOCHH, TOOTO 3/A1MCHIOBAaTH IMpaBa Ta
000B’SI3KU, 3aXHILATH CBOI IHTEPECH.

YTBep/HKCHHS JOKTPUHU TpaB JIOJWHU Ta HACHIAKH, CIPUYMHEHI
BIICbKOBUMU KOH(DIIIKTaMH, OOYMOBWJIM CTPIMKUI PO3BUTOK 1HCTUTYILIHHUX
MeXaH13MiB 3a0€3eUeHHs JOTPUMaHHS Ta 3aXUCTY IMX MpaB. BoHu 3akpirieHi
y MIKHApOJHUX JIOKYMEHTAaxX, HAIJOHAJIbHOMY 3aKOHOJABCTBI JIep>KaB, OTPUMAITH
BU3HAYCHHS ¥ IHTENPETALliI0 Y TEOpii Ta MPaKTUILIl FOPUCTIPYACHIIII.

[IpoGnemMu noTpumaHHS Ta peaiizaiii mpaB 1 cBOOOJ ocobu HaOymwu,
MO>KHA CTBEp/IKyBaTu 0e3 mepeOuIbIlIeHHs, CBITOBOTO, TJI00AILHOTO 3HAYEHHS 1
3aiHSUIM YUIbHE MICIIE Y CUCTEMI1 KPUTEPIiB OLIHIOBAHHS PIBHSA PO3BUTKY IpaBa
W JIep’KaBHOCTI B KOXKHIM KOHKpeTHIA kpaiHi. Jlo mpoOiem AoTpuMaHHS Ta
peanizailii mpaB ocobn B YKpaiHi B KOHTEKCTI MPaBOCYO €KTHOCTI JOIJILHO
B1JIHECTH HACTYIIHI:

- HU3bKHI P1BEHb PABOBOI KYJIbTYPH 1 IPABOBOI CBIJOMOCTI CyCH1IbCTBA;

- HE3HAYHUU pIBEHb 30BHINIHHOTO BHUXOBHOTO BIUIUBY Ha KOXHOTO
1HAMBIOA 3 OOKYy CYCHUIbCTBA Ta CaMOBMXOBAHHS, BPaxOBYIOUM HASBHICTh Y
3HAYHOI KIJILKOCTI JIFOZEH peasibHOTO BIIUYTTS YECTI 1 T1HOCTI;

- HEBUCOKUU PIBEHb JOTPUMAHHS 3aKOHHOCTI (IIPABOMOPSIKY) y JKHUTTI
CyCHILCTBA 1 JIepKaBH, OE€3YMOBHOI BIJIOBIAJLHOCTI KOXKHOI OCOOM Iepen
cO00I0 1 OTOUYIOUYHMHU 32 MPOILIEC Ta PE3YJIBTATH CBOET TISITLHOCTI,

-BIZICYTHICTh HYITKOI CTPYKTYpPOBAHOCTI T'POMAJSTHCHKOTO CYCHIJIbCTBA 1
rpOMaJICLKOT'0 KOHTPOJIIO 32 JISUTHHICTIO BCIX OpTraHiB Jep>KaBHOI BIIJIH;

- BUCOKHH piBEHb KOPYIIIi Y CyCIIJIbCTBI;

- BIICYTHICTH TIPsIMOI OOOMIUJIBHOI 3aJI€KHOCTI MDK JIFOJUHOIO 1
TPOMAJITHUHOM Ta JIepkaBoto 1 cycniiseTBoM [ 10, ¢. 29-30].

Kpim TOro, roBopsiun mpo mnpaBa ocoOM B KOHTEKCTI MPaBOCYO'€KTHOCTI,
MOJKHa CTBEP/KYBAaTH, IO IOPUCTAM-HAyKOBI[IM 3 METOIO TMOAOJAHHS IHX
npoOJieM, CJIiJi Halmepiine 30CEPEeAUTHCS YU HaBITh CIELIali3yBaTUCS Y CBOIX
JOCIIIJIKEHHSAX Ha MOOY0BI KOMIUJIEKCHOTO IIPABOBOTO MEXaHI3My JOTPUMAHHS
Ta peaiizalii Takux npas. BpaxoByrouu npu 1[bOMY, L0 CTAHOM Ha CbOTOJHI J10
CUCTEMHU 3aXUCTy TMpaB JIIOJWHU BKJIIOYEHO JECATKM I1HCTUTYIIM Ha
YHIBEpPCAJIBLHOMY PiBHI Ta COTHI — B PEriOHANBHUX 1 HAIlIOHATBHUX Mexax [11,
c. 328]. CBoe€ro 4yepror, OpUCTaM-TIPaKTUKaM BapTO BIAMPAIlbOBYBAaTH TakKi
MEXaHI3MH 3 METOI0 CHPOIIEHHS Ta MiABUIICHHS €PEKTHUBHOCTI iX JIEBOCTI.
3a3HaueHe BUIIE, HA HAIy TyMKY, TAaKOX aKTyali3ye MUTaHHS MO0 PO3IIIALY
JOTpUMAaHHS Ta peaiizamii mpaB JIOAUHU SIK CTPYKTYPHHX €JIEMEHTIB
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ICTOPUYHI ACIIEKTU CTAHOBJIEHHS i1 PO3BUTKY ITPAB 1
CBOBO/J JIIOAUHU I TPOMAJISTHUHA B CBITI TA YKPAIHI

Mockanenko Muxaiisio I'eopriiioBuy,
CTYACHT IOPUJUYHOTO (DaKyIbTETY
XapKiBCHKOTO HAI[IOHAJILHOTO
yHiBepcuteTy iMeHi B.H. Kapasina

CraHOBNEHHA ¥ PO3BUTOK TMpaB 1 CBOOOJ JIIOAMHU cArae Joou
Antnunocti. Y dvacm [laBHpoi ['pertii Ta CrapomaBHboro Pumy posmouanm
dbopmyBaTUCs OCHOBHI TpaBa 1 CBOOOJW JIIOAWHU. B MaHOMY KOHTEKCTI CIij
3a3HAYUTH HU3KY aHTUYHUX (DUIOCO(IB Ta MUCITUTENIB, K1 MOYATH 1CTOPUUHUN
TeHE3HC, a 3 HUM CTaHOBJIEHHS MpaB 1 cBoOoa moaunu. Cepen Hux: Mapk Tymiit
[uuepon, [1naToH, ApuctoTens.

JIaBHbOPUMCBKUM ~ TOMITUYHUM  JiIY  PECIyOJIIKAaHCHKOTO  TEplofy,
mitepatop Ta opatop Mapk Tymiit [unepon TpaktyBaB: 1) moemxHaHHS
«Cnpaseodnusol MoouHu ma cnpaeednusoi oepacasuy; 2) chopMyBaB KOHIICTIT
NPUHIUIY pIHOCMI 3aKoHY 05 6cix; 3) PO3NsaaB Tpu (HOPMHU TPABIIHHS:
demokpamiss — BITOOpaXKeHHS CBOOOAM, IO MaHye Cepejd YCiX TpoMajsiH, a
MOHApXis ma apucmoxpamis — BUSB MYIPOTO TPAaBIIHHSI HA MPOTHUBATY
JIEMOKpATIi, OSICHIOIOYH 11€ TUM, 110 JOCSTTH MOBHOI PIBHOCTI MIXK JIIOJIbMU Y
JIEMOKpATIii MPaKTUYHO HE3/1MCHEHE 3aBIaHHs, BAOKPEMITIOIOYH 1€ SIK BaJly L€l
dbopMu TipaBiiHHA; 4) 3aMPONOHYBAaB YETBEPTY (HOPMY NPABIIHHSA — 3MIUUAHY,
sKa 3/1aTHA OXOIMTH HAWKpaIlll pUCH BCIiX 3a3HaueHUX (HopM; 5) po3risaaB J1Ba
BUJIM [IPaBa: nozumuere i npupoone 2, c. 42-43].

3acHOBHUK (P110CO(DCHKOI MIKOJIU, JaBHBOTPEbKUM MucauTeab [lmaron
PO3BUHYB 1JICI0 npo chnpaseoaugicme, pigHicms ma wecHomu. Digocod
TPaKTyBaB CIPABEIUBICTh SIK «HANEHCHY Mipy», TOOTO TEBHY pPIBHICTH B
mpolieci ColianbHOT B3a€EMO/IIi; HE mepeadadaB MOJLTY JIOJEH Ha BUIBHUX Ta
pabiB; BBaXkaB, 1110 TPOMAISTHU HA/IUJICHI MOTITUYHUMH MpaBaMu Ta pPiBHOIPABHI;
BHU3HABAB PIBHICTh YOJIOBIKIB Ta JKIHOK, X04a KIHOK J0 YIPABIIHHS JEPIKABOIO
He nomyckas [1, c. 53].

«baTtpko icTopii» — ApHUCTOTENb, SKUH PO3POOMB 1 BU3HAYMB MPUHIUI
gopmanvroi pienocmi. Ha #ioro AyMKy, mo-mepiie, piBHICTh MOJIATa€ B TOMY,
10 Hi HE3aMOXKHi, HI 3aMOXHI HE MarOTh HI B 4OMYy OyJIb-IKHUX IE€peBar; Io-
Jpyre, BEpXOBHA BJlajla HE 30Cepe/KeHa B pyKaxX THUX UM 1HIIMX, ajie 1 Ti, 1 1HII
piBHI [2, c. 129]. ApucroTens BBaxkaB, 110 JEp)KaBa € MPOJYKTOM E€BOJIOLIT
CIM’T Ta CTBOPIOETHCS JJISl MIACTUBOTO JKUTTS TPOMAJSH ITi€i epkaBu. Takox
JIaH1 MHUCJICHHS OyJIM BUKJIQJICHI B MaTpiapXajibHii Teopii BUHUKHEHHSI JEP>KaBU
[3, c. 130].

Ananizytoun mucnuteniB JlaBupoi ['pemii ta CrapomaBHboro Pumy,
JI03BOJIIE HAM 3pPO3yMITH, LI0 B €MOXy AHTHYHOCTI moyanu (HopMyBaTUCS
OaueHHs JIOEd TPO TOJITUYHI MpaBa, JIEMOKpaTiio, 3aKOHOTBOPYICTh Ta
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OCOOMCTY BIJIMOBIIAJBHICTh TPOMAJISH Ta 3all04YaTKOBAHO OCHOBOIOJIOKHI
MIOHSATTSI PO CIIPABEIJIMBICTh TA PIBHICTb.

[IpaBoBuii cratyc B JlaBHii I'pemii mano HaceineHHs moJiciB. A B Puwmi
rpoMaasau  Pumy. Coing 3ayBaxkutu, 1mo B CrapomapHiii I'pemii 1 B
CraponaBHboMy Pumi icHyBaidu TI€BHI 1HAMBIAYyajdbHI IpaBa TI'POMAJISH,
HANpUKIaJ, TpaBO MPHUBATHOI BIIACHOCTI, MpaBO CJOBa, OpaTh yd4acTh B
HapOJIHUX 300pax, mpaBo o0iWMaTH mocaau i T. A. HeoaMiHHO Cimi 3a3HAYUTH,
o pabaM cBoOO/a HE HaJleXKana 1 BOHU He Oy cy0’eKTaMH BITHOCHH B MOJICI
[1,c. 54].

[epuri ropuau4Hi aKTU B Taily3l MpaB JIOAUHU YXBalioloTh B HoBuil Ta
HoBitHi Yacu B Oaratbox kpaiHax €sponum T1a CIIA, cepen Hux
BUOKpeMItoeMo: a) Bemuky Xaptito BompHOcTel (Magna Carta, 1215 p.); 0)
Xabeac Kopnyc Akt (Habeas Corpus Act, 1679 p.); B) anrmiicbkuii buuis mpo
npasa (English Bill of Rights, 1689 p.).

3rofoM, MpUIMAIOTh Ta YXBAIOIOTh BEIUKY KUIBKICTh MIKHAPOJIHUX
aKTiB, SIKI IPUCBAYEH] ITpaBaM JIIOJMHU B NIEBHUX cdepax, cepel] HUX:

- KonBeHIis mpo 3axuCT IpaB Ta OCHOBOMOJOXHUX CBOOOX (T. 3B.
E€porneiickka KonBenitis 3 npas aoauau 1950 p.),

- KonBeHuiss npo 3amoOiraHHs 3J04YMHY TEHOIUAY W TOKApaHHS 3a
Hboro (1948 p.);

- MixHapogHa KOHBEHISI MTpo JIKBIOALil0 BCiX (OpM PpacoBoi
nuckpuMinaiii (1965 p.);

- KoHBeHIis mpo NpUNMHEHHS 3JI0YMHY anapreiny ¥l mokapaHHS 3a
Hporo (1973 p.);

- KouBeHiiss mnpo MIKBigaIio BCiX (GopM AUCKpUMIHAINT KIHOK
(1979 p.);

- KoHBeHmis mpoTH KaTyBaHb ¥ IHIIUX >KOPCTOKUX HETIOACHKHX a0o
TaKuX, 1110 TPUHUKYIOTh T'JIHICTh, BU/IB MOBOXKEHHS 1 ToKapaHHs (1984 p.);

- Kousenuis npo npasa autunau (1989 p.);

- AmepukaHchKa KOHBEHIIis mpaB JoauHu (1969 p.);

Adpukanceka xapTist ipaB JroauHA Ta HapoaiB (1981 p.);
ApabOcbka xaptis npas goaunan (2004 p.).

[Ticns Tlepmnoi cBiTOBOI BiitHU yTBOproeThes Jlira Harii — oprasni3artis, e
JIOUHM, 11 3aXUCT TpaB 1 CBOOOJ BUXOASATh HAa HOBHM piBEHb, a came
MDKHapoaHui. Ha Hamy nymKy, 3 HbOrO MOMEHTY PO3MOUYMHAETHCA CBITOBHIA
PO3BUTOK TMpaB 1 cBoOOA JoauHU 1 rpomaasHuHa. CycnuibCTBO Ha
MDKHApPOJTHOMY PIBHI PO3MOYMHAE OMIKYBATHCh 3a CBOI MpaBa Ta CBOOOMM.
[Tpuknagom nociayryBaiu kaxu Benukoi BifiHH.

CyuinpHe HeXTyBaHHS MpaBaMu JIOAUMHU B niepiof [dpyroi cBITOBOI BiitHM
BUSIBUJIO HECTIPOMOJKHICTh OKPEMHUX JIEP)KaB Ta i MIKHAPOJIHUX CTPYKTYp CTaTH
Ha ixHIH 3axuct. Y 1945 p. cTBOpeHO  HOBY TJIOOANbHY MIKHAPOJIHY
opranizamiro — Opranizamito O6’ennannx Hamit (mami — OOH), ogniero 3
OCHOBHUX LIJIEH SIKOT € YTBEPKEHHs BIpY B OCHOBHI MpaBa JIOAUHH, TAHICT
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Ta IIHHICTh KOXKHOI JTF0JIChKOI ocobucTtocTi [4, c. 138].

10 rpynus 1948 poky y Ilapmwxki ['enepanbna AcamOness Opranizaiii
O6’ennanux Hamiit yxBanwia 3araipHy JACKJapalliio IpaB JIOAUHUA (Iali —
Hexnapariisi). B cBoto yepry, 11e nepumid TOKyMEHT YHIBEpCaIbHOTO XapaKTepy,
SAKWWA Ha MDKHAPOJHOMY PIBHI MPOTOJIOCHB OCHOBHI TPOMAJISHCHKI, TOJIITHYHI,
COLIIaJTbHO-€KOHOMIUH1 Ta KyJbTYpHI IIpaBa 1 THM CaMUM BCTaHOBUB CTaHJAPTU
Ta 1J1ea)n, SIKUX 1 ChOTOJIHI MMPAarHyTh TOTPUMYBATUCh BC1 KpaiHu cBity [5, ¢.15].

Y BUCHOBKY MO>KHA 3a3HAYUTH, CTAHOBIICHHS Ta PO3BUTOK IPaB JIOUHU
Ta 1HCTUTYTY paB JIIOJWHU TICHO B3a€MOIOB’S3aHUM 3 1CTOPI€I0 Ta HEXTYBATH
TUM, 110 OyJI0 — 1€ CJINO JAWBUTUCH B MAallOYTHE Ta B pe3yibTaTi — BTPATUTHU
roro. IlepenyMoBU cTaHOBIEHHS TpaBa 3all04aTKyBaJIM CTapoiaBHi pinocodu i
MUCTUTEN AHTHUYHOCTI. BOHM janmu cTtapT pO3BUTKY TpaB JIIOAWHHM, a 1HIII
MOKOJIHHS ¥ HAIIagKu PO3BUHYJIM MOro TakuM, SKUM MH HOro Oadumo
chorogHi. M chorosHi iHCTUTYT TIpaB JIOAMHE PO3BHBAETHCA, 33 MPUKIAN — e
PO3BUTOK Ta (POPMYBaHHS BKE€ YETBEPTOrO MOKOIIHHS MpaB JtoauHu. CydacHi
171e1 BITYM3HAHHUX Ta 3apyOlKHUX BUEHHUX IOAO 3apOJKEHHS, (OpMYBaHHS Ta
PO3BUTKY IpaB 1 cBOOO/T JTIOIUHHM, CJIIJI BBAXKATH 32 HEOOXI1JIHE B MIXKHAPOTHOMY
1 HaIllOHAJILHOMY BHUMIpax Ha 3aKOHOJIaBUOMY PiBHI BPETyJIOBAaTH HOPMATHUBHO-
npaBoBy 0a3zy IIOJO0 BHU3HAHUX JIIOACTBOM (3 TOYKM 30pYy PENIriHUX Ta
MOPAJIbHUX TOTJIS/AIB) HOBITHIX MPaB JIOJUHU YETBEPTOIO MOKOIIHHS.
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BEPTUKAJIbHA I TOPU30HTAJIBHA EQEKTUBHICTb EBOJIIOLII
KOHLEMIIi IPAB JIOAUHA

MMactryx KOais OnexkcanapiBHa,
CTYJCHTKA IOPUANYHOTO (DaKyIbTETY
YepHiBELBKOTO HAI[IOHAILHOTO
yHiBepcuteTy iMeHi FOpis @enpkoBrua

HanzBuuaitHo BaknuBa TeMa B Cy4yaCHOMY CBITI — IpaBa JIIOJAWHHU, a0o
(yHIaMEHTaJIbHI IpaBa, SK iX II€ Ha3UBalOTh, — BUMAaralTh TJIHOOKOTO
OCMHUCJIEHHS. MM KHMBEMO Yy CBIiTI, NOBHOMY pI3HOMaHITHOI HEPIBHOCTI Ta
HECIPaBeUIMBOCTI, 1 T, M0 MU OauyuMO, € BEJIWYE3HHMH IOPYIIECHHIMH
OCHOBHMX IpaB JitoAuHU. OCHOBHI IpaBa BCIX BUIIB: 1HAMBIAYaJbHI (JKUTTA,
CBO0O/Ia BIPOCMOBIaHHS, BUPAKECHHS TOTJISAIB TOIIO), COLIAJIbHI (340pOB 4,
nparlsi, OCBITa, )KUTJIO TOIIO) Ta AUQPY3HI (ITpaBO HA €KOJOTIYHO 30aJaHCOBAHE
JIOBKULJIS Ta 3aXUCT MPaB CIIOKUBAYIB).

[lepm1 HDK NpPEACTABUTHM KOHUENTYyali3alil0 TOTo, IO Take IpaBa
JIOJMHU, HEOOXIJHO BCTAHOBUTH HaWOLIbII BIANOBIAHY HOMEHKIATypy. Lle
NOB’SI3aHO 3 THM, 110 OJHI BUKOPUCTOBYIOTh TEPMIH «IIpaBa JIIOJAWHW», 1HII —
«pynnameHtanpHi mnpaBa». Skoro Oyzae mpaBwibHa HOMEHKiIatypa? Mu
BBA)KAEMO, 1110 BCl BOHU IPaBWJIbHI, ajie 3a Kpallle BUKOPUCTOBYBAaTH B LIbOMY
TEKCT1 BUpa3 «(PyHIaMEHTaJbHI IMpaBa», OCKUIbKU BiH TMOB’SI3aHUM 3 1/1€€I0
MO3WTHBI3alT PaB JOAUHUA. TaKMM YHHOM, KOJIM TMOIIYK peaji3allil IuX Mpas €
JMILEe TPAarHEHHSAM Yy MeXaX CHUIbHOTH, MU MOXXEMO Ha3uWBaTH iX IpaBaMH
JIOIUHYU, aje KOJM BOHM 3akpimieHi B TekcTi KoHcTuTyiii, BOHHU
PO3IIIAIAl0THCS K (PyHIaMEHTaIbHI ITpaBa.

JIOKTpMHAa Ma€ TEHIEHIII PO3JUIATH ICTOPUYHY EBOJIOIII0 OCHOBHUX
npaB Ha «MOKOMHHs». OHaK YacTHMHA JOKTPUHHU BIAMOBHWIIACS BiJ TEPMIHY
re’epatisi, o0 TPUIHATH BUPA3HUA BUMIpP. APryMEHT MOJSrae B TOMY, IIO
MOKOJIIHHS Tepeadadyae TEepeBEepIICHHS MONepeIHboro MNokomiHHA. lle He
CTOCY€EThCS (yHIAMEHTAIBHUX IpaB, OCKUIBKM BCl HACTYIHI IOKOJIHHS HE
NEePEeBEPUIYIOTh TONIEPEH], a JOTIOBHIOIOTH iX.

IIpaBa 1 cBOOOIM JIOAWHU BUILIMBAIOTH 13 JIOJCHKOI rigHOCTI. JIFoachka
TIIHICTB, SKYy CJiJl TPakTyBaTH «SIK TpaBo, TapaHTOBaHE CTaTTel0 28
Koncturynii Ykpainu, 1 K KOHCTUTYILIHHY LIHHICTb, SIKa HAIIOBHIOE CEHCOM
JqroAcCbKe OyTTsA, € (yHZaMEHTOM /i YCIX IHIIMX KOHCTUTYLIHHUX TIIpaB,
MIPUJIOM BHU3HAYEHHS iX CYTHOCTI Ta KPHUTEPIEM JTOMYCTUMOCTI MOMJIHBUX
oOMEeXeHb TakKuX IMpaB» (Tepiie pedeHHs ab3ally MOCTOro MiAMYHKTY 2.3
NYHKTY 2 MOTHBYBasibHOI YacTHM Pimenus Koncturyuiitnoro Cyny Ykpainu
Bin 22 tpaBHs 2018 poky Ne 5-p/2018). Koncturyuiiinuii Cyn VYkpainu
HaroJiourye, 1o rapantoBadi KoHctutyiiero Ykpainu npaBa i CBOOOIM JFOJUHU
HE 3BECHO JIMIIE J0 THX, IO MICTATHCSA B TekcTi OCHOBHOTO 3akoHy YKpaiHW,
K 11€ 3a3HA4Y€HO B MOoro yacTuHi nepiiii cratTi 22: «IIpaBa 1 cBOOOAM JIFOIUHU 1
TpOMaJITHUHA, 3aKpiTuieH] mier0 KoHCTUTYyIi€r0, HE € BUYepITHUMI [2].
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Ha mixkHapoaHOMY piBHI TOJOBHUM JIOKYMEHTOM, SIKMM MiATBEPKyBaB
npaBa JIFOIMHY, Oyia 3aranbHa JeKiapallis npas joauau [1].

[Tepmr HiX aHanmizyBaTH €()EKTHUBHICTh OCHOBHHUX IpaB, MOTPIOHO 3HATH,
10 MA€THCS HA YBa3l MijJl TEPMIHOM «E(PEKTUBHICTHY. Y NOKTPUHI PO3PI3HAIOTH
JIBa BUJIM €(pEKTUBHOCTI HOPM: MpaBoBi Ta comiaidbHl. ColianbHa eeKTUBHICTh
NEPEBIPAETHCS TIMOTE3010 MPO Te, IO MOTOYHA HOPMA, TOOTO 3 MOTEHIIAIOM
peryJitoBaHHs MEBHUX BIIHOCHH, €(EKTUBHO 3aCTOCOBYETHCS IO KOHKPETHUX
BUMAKIB. 3 1HIIOTO OOKY, IOpUIUYHA e(DEeKTHUBHICTH, O3HAYAE, III0 HOpMA 3/1aTHA
BUPOOJISITH HACTIIKK Y BUHUKHEHHI KOHKPETHUX BIAHOCHH. AJie BOHA BXKE Mae
NpaBOBI HACTIJKH, OCKUIBKM caMme€ ii BBEACHHS B [iI0 MPU3BOJUTH [0
CKaCyBaHHs BCIX IMONEPEIHIX MPaBUJl, sIKI Cylepeyars iu.

Bapro 3a3HauuTH, 110 npaBoBa HOpMa MOXe OyTH UYHMHHOIO, aje BOHA
MoOke OyTH Hee(pEeKTHUBHOI, TOOTO B CHUIIy SIKUXOCh OOCTaBUH HOPMa MOXE HE
MaTHy MPaBOBUX HACIIIKIB.

BeprukanbHa e(eKkTHBHICTH O3Hayae, IO JAepXkaBa Yy BIJHOCHHAX 3
IHIUBIIaMU TIOBUHHA TMOBa)XXaTW HOPMU OCHOBHHMX TpaB. JlepkaBa, TaKuMm
YUHOM, IIOBHHHA IIOBa)XAaTH IHJIMBIAyaJlbHI CBOOOAM, Taki SK CB0OOJa
NepeKOHaHb, BUPAKEHHS TMOTISAIB TOLIO. AJle (DYHKIIS Jep’KaBU TOJSArae He
TIIBKH B TOMY, I1100 rapaHTyBaTH LI€il 3aXUCT. Y BUMAJKy OCHOBHUX COLIAJIBHUX
npaB, TaKUX SIK OXOpPOHa 370pOB’s, OCBITa Ta 1HIN, Jep)kaBa MOBHHHA MaTH
MO3UTUBHY NO3ULII0, 100 3a0€3NeYUTH TOTPUMAHHS LUX MpaB. TakUM YHUHOM,
BEpPTUKAJIbHA €(EKTUBHICTh BIJIBOJUTH JEpKaBl MOJBIMHY pOJb: TrapaHTta i
BHUKOHABIISI OCHOBHHUX TIPaB.

[Ilo cToCcy€eThCS TOPU3OHTANBHOI €(PEKTUBHOCTI OCHOBHUX IPAB, MOXKEMO
CTBEp/KYyBaTH, IO IIi TpaBa MOXYTh OyTH 3acTOCOBaHI W 10 NpPUBATHUX
BIIHOCHH. |HIMBITN y CBOIX CTOCYHKAax OJIMH 3 OJHUM TEX IMOBHHHI ITOBAKATH
OCHOBHI IIpaBa. bepyuu 10 yBaru BuiieckazaHe, MU MOXKEMO CTBEPKYBaTH, 1110
B CYCIUJIBCTBI PU3UKY, B SKOMY MU >KMBEMO, (yHIaMEHTAJIbHI TIpaBa MMOBUHHI
MOBAKATHUCS HE JIUIIE AEPHKABOIO, a M THITMMU MPUBATHUMU Cy0’ €KTAMHU.

Cnucok eukopucmanux oxcepei:

1. 3aranpHa paexnapaniss npaB droauHU. [lpuiiHaTa 1 TIpOrOJIOIIeHA
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URL: https://zakon.rada.gov.ua/laws/show/995_015#Text

2. Pimenns Koncturyuiiinoro Cyny VYkpainu Big 22 uepBHs 2022
poky Ne 5-p(11)/2022 y cnpaBi 3a KOHCTHTYLIHHOK cKaproro AOpamMoBHua
Onekciss  BonomumupoBuya 1mofo BiamoBigHocTi Koucrutymii  Ykpainu
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JEAKI ICTOPIYHI ACIIEKTU CTBOPEHHS €BPOIIEMCHKOT'O
CYAY 3 IIPAB JIIOAUHHU

Cepena Cemen Iroposuy,
CTY/ICHT IOpUINYHOTO (HaKyIbTETY
XapKiBCHKOTO HAI[IOHAJILHOTO
yHiBepcurety iM. B. H. Kapasina

€BpONEHCHKUI Cya 3 TIpaB JIIOAWHU TI0CIIa€ BAKIUBE MICIE B CHCTEMI
opraniB Pamgu €Bporm. B3arami, ctBopeHHs mo0igHOi cya0BOi 1HCTaHLIi Oyio
Jy’K€ MPOrPECUBHUM ISl CBOTO 4Yacy Ta 30epira€ CBOIO aKTyalbHICTh 1 B Hall
yac. €BpONenCchKUil Cya 3 MpaB JIOJUHU BIAITpae KIOUYOBY POJIb Y MEXaHi3Mi
HAJJICPXKABHOTO 3aXMCTy MpaB 1 cBOOOJ JIIOJMHU 1 TPOMAJSHUHA Ta CIYTYy€e
JIOIATKOBUM  IIIAHCOM  JIOCSTTH CIPaBEJIMBOCTI, KOJM BCl HAI[lOHAJIbHI
MO>KJIMBOCTI BUUEPIIaHI.

Mertoto 1i€i poOOTH € MOCHIPKEHHSI ICTOPUYHUX AaCIMEKTIB CTBOPEHHS
€BpOMNENChKOro Cyay 3 IpaB JIIOJUHU. AHaji3 3a3HAUEHOTO MHUTAHHSA — JYXKe
BOKJIMBUH SIK B 3arajlIbHOTEOPETUYHOMY KOHTEKCTI, TaK 1 B CyTO MPAKTHYHOMY, a
TaK0X KOPUCHHUH NIJIs1 OPIBHSIBHOI XapaKTEPUCTHKHU 3 CYIOBOIO MPAKTUKOIO B
VkpaiHi Ta MIJKPECAEHHS MO3UTUBHUX MPUKIAAIB JUIsl HAIIOi JEp’KaBH.
3arajioM, OKpeclieHa TeMaTHhKa 3apa3 HaOyBae BCE OUIBIIOrO 3HAYEHHS uyepes
3HAYHI TEOMOJITUYHI TOTPACIHHS Ta BUIPOOYBAHHA HHHIIIHBOI CHCTEMH
MI>)KHAPOJIHOTO MIpaBa «HA MIIHICTh.

Inest cTBOpeHHs MOAIOHOTO CY/IOBOTO OpTraHy MPOIOHYBajacs i€ 3a0BTo
710 1i MPaKTUYHOI peajizailii, MpoTe HANOUIBII 11€ TUTAHHS aKTyalli3yBaJloCs i
gac Ta michg Jpyroi cBiTOBO1 BIMHH: 3 OIISIAY HAa YHCIICHHI BOEHHI 3JIOYHMHU
kpain Oci (B Tomy uucii ['00KOCT), BUHUKIIA HEOOXITHICTD 3amPOBAIKCHHS
MEXaHI3My 3aXHCTy IIpaBa 1 ¢BOOOJ OCi0 HE3aJIeKHO BiJl iX TpPOMAaJSTHCTBA Ta
MICIIS TIPOKUBAHHS. | X0Ua OCHOBHY POJIb Y MPUTSATHEHHI 10 BIMOBIAAIBHOCTI
BOEHHUX 3JIOYMHINB B3sJIM Ha ce0e MDKHApOAHI TpuOyHanmu (Taki sK
HropuOep3bkuii), Bij KOHIIEMIII CTBOPEHHS 3arajbHOEBPOINEHCHKOTO Cyay HE
BIJIMOBHJINCS.

OCHOBOITOJIO)KHUM HOPMAaTHBHO-TIPAaBOBUM aKTOM Yy IIbOMY TMPOIIECi cTajia
€Bporelicbka KOHBEHIISI MPO 3aXWCT MpaB JIIOJWHA Ta OCHOBHUX CBOOO],
nianucaHa Kpainamu-ydacHukamu Pagu €sponu 4 nuctonana 1950 poky. YV Hiit
OyB 3aKpIIUICHUIN TEpesiK HaWBaXKJIMBIIIUM TIpaB 1 CBOOO JIIOJIUHM, K1 OYyJU
BHU3HAHI MIDKHAPOJIHUM MPABOM, Ta MEXAHI3M iX CYZOBOIrO 3aXUCTy. Takox came
B Hil MPOTOJIOIIYBAIOCS CTBOPEHHS €BPOIENHCHKOr0 Cyay 3 MpaB JIOIUHU (aii
€CII), sixkuit po3novas podoty 20 kBiTHs 1959 poky [4].

OxpiM 3a3HaYeHOro OpraHy, BIANOBIAHO [0 Iii€l KOHBEHLIi, Oynu
YTBOPEHI I1ie €Bporielicbka KoMicis 3 mpaB jroauHu Ta Komiter miHicTpiB Paau
€Bpornu, ski 10 1998 poky Takok BUKOHYBaJIM MEBHI CyI0B1 (PYHKIIII: mepiia 3
HUX 3JIACHIOBaJIa TOMEpeNHId pO3IIs BCIX CKapr, fAKlI HaIXOJWJIH, Ta
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OILIIHIOBAJIA 1X MPUUHATHICTH MEpej MOJaHHSAM J0 Cy1Iy, IpYyruil — BUPIIIYBaB
CIpaBM, fKI BIAMOBIAHO He Oynmu mnepemani. I[lpore, micis mowaTky i
[Ipotokomy Nell nmo €Bpormeiicbkoi KOHBEHIlI MPO 3aXUCT MpaB JIOJUHU Ta
OCHOBHMX cB000, €Bporneiicbka KOMICis 3 TpaB JIOJUHU Oyja MpUeAHAHA 0
€CIUI, a Komirer minictpiB Paau €Bponu Oyno mo3z0aBieHO HOro CymaoBHX
GYHKITIH.

TakuM uYMHOM cCKIanacs cUCTEMa, 3a fKOi OyAb SAKUH TpOMaIsSHUH
JiepKaBH, sika BXOAUTh 10 Pamu €Bpomu moxe 3BepHyTHCs a0 €CIUI y pasi
nopyuieHHs (Ha HOoro AyMKY) MpHU CyIOBOMY PO3TJIsil MIEBHOI CIIPaBH MOTO MpaB
1 cBOOOJ Ta BUKOPHCTAHHS BCIX Mepea0ayeHHX IEPKAaBHUM 3aKOHOIABCTBOM
ciocobiB  ockapkeHHs. [Ipore, BapTO 3a3HayWTH, MO TOJaHA CKapra Mae
CTOCYBATHUCS BUKIIIOYHO IMPaB 1 CBOOOJ, 3aKPIIUICHUX Y BIJIMOBIJIHIA KOHBEHIII]
Ta MPOTOKOJaxX N0 Hei, a TOOTO HampsMy TapaHTOBAHMX MM HOPMATHUBHO-
MIPaBOBUM aKTOM; TaKOX IMPHU TAKOMY T0JIaHHI HEOOX1THO TOTPUMYBATHUCS YITKO
BU3HAYEHHUX IPOIIEAYp Ta YMOB [2, c. 725].

Ho 3aranpHoi komriereHIii €CIIJI BXonuTh KOHKPETHUHN MepesiK MUTaHb,
3 MPUBOJTY SIKMX MOXe OyTH po3rnoyaTe MpoBaKeHHs. HallBamuBIIIMMu 3 HUX
€: pO3IJISL]T CKapr MPOTH JepkaBu-uiieHa Paau €Bponu abo mpoTy TPyNu TaKuX
JIeprKaB YM B3araji BChOro €BpOIEHCHKOTO COI03Y; BU3HAHHS (DaKTy MOPYIICHHS
NEBHUX TpaB MO3MBaYa Ta MPUCYIKEHHS OMY Ha OCHOBI IIbOTO CIIPABEIJINBOT
KOMIIE€HCAIlli; BCTAHOBJIEHHS (DaKTy MacOBUX MOPYIIEHb B KOHKPETHIN JeprKaBi,
3 OTJISIIy HA TIEBHY CHUCTEMY MpoOsieM, Ta HaJaHHSA i 3000B’S3aHHA MIOAO iX
yCYHEHHs; odiniiiHe TiymMayeHHss KOHBEHII Npo 3aXuCT mpaB JIOAUHU Ta
OCHOBHUX CBO0OOJ, a TaKOX TIIYMA4€HHs BIACHUX PaHIIIE YXBaJEHUX MOCTAHOB
rpu 3anuTi Bix Komitety MinictpiB Pagu €Bponu; Toio.

[Ipaktuka €CIIJI — 11e KOMIUIEKC CYJOBUX pIIIEHb, SKI Oyiu yxBajeH1
npoTAroM Bcl€i Horo misutbHOCTI. BoHa MoOXke XapaktepuszyBaTtucs 1 SK
3BUYAMHHUI MacUB PO3MVITHYTUX CYJIOM CIIPaB 3 MPUBOJY 3aXHCTY IpaB 1 CBOOO
JHOJIeH, 1 SIK TIeBHE JDKEpPEeNo TpaBa, BUKOPUCTAHHS SKOTO TOCITA€ BaXKJIUBE
MICIIe B CYIOBIi# cucteMi Aesikux aepskas [1, c. 35].

[Is mpakTuka € 4iTkO chopmoBaHOO, a 1i eeKTUBHE (PYHKIIOHYBaAHHS
3a0e31euyeThCcsi 000B’I3KOBICTIO CYJIOBUX PIIIEHb, 1110 BXOJATH A0 HET, ISl yCiX
yieHiB Pagu €Bponu: iX HEBUKOHAHHS OpraHaMy BaJy BIAMOBIIHUX JEP)KaB €
npssMuM  nopymieHHsaM ctatedt KonBenmii. Takoxk 10 TpakTUKH BXOJATH
3a3Ha4yeHl BUlIEe OQiliiHI TIyMadyeHHs CYNy, SIKlI JO3BOJSIOTH MIATPUMYBATH ii
€IHICTb Ta YHUKATH PI3HUX HEOJHO3HAYHUX  CHUTyalil M  d4ac
IPaBO3aCTOCYBAHHSI.

3aranom, cyaoBa nisuibHicTh €CILJI HanmexuTh 10 POMAHO-TEPMAHCHKOT
cuctemMu (He3Bakaroun Ha 4jaeHCTBO CriomydeHoro kopoiiBcta y Pani €Bpori),
a TOMY 3aCTOCYBaHHsI 1OTO TIPAKTUKH Y MEKax HAI[lOHAIBHUX MPABOBUX CHUCTEM
Ma€ BIJMOBITHI OCOOIMBOCTI. SIKImo Hampukiaa B Tik ke BemukoOputanii 1
CYIOBl pIIIEHHS MOXYTh MaTH XapakTep MpeleleHTIB, TO B MEpPEBaXKHIM
OUTBIIOCTI IHIIMX €BPOMEWCHKUX JIep’KaB BOHMU BHCTYNAIOTh JIMILIE B PO
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JOMOMIXKHOTO IHCTPYMEHTY IIPH PO3IIIAAl MOAIOHMX crpaB [5].

VYkpaina Takok He € BUHATKOM: X04a 3aCTOCYBaHHS I[i€] TPAKTUKKU Hapasi
3aoxouyetbes sk Koncruryuiinum Cynom Ykpainu, Tak 1 BepxoBuum Cynowm,
JUI TOAATKOBOTO 3a0e3IeueHHs] €IHOCT1 BIAMOBIIHOI HAIIOHAIBHOI CYAOBOI
MPaKTUKH, BUPIIIATLHOTO PIIIEHHS HA PO3IJISLT OAHOTUITHUX CIIPAaB BOHA HE Mae.
[Tpote, BapTo 3a3HauynTH, 1110 KOHBEHIIIs PO 3aXUCT MpaB JIOJUHU Ta OCHOBHUX
cBoOox patudikoBana BepxoBHoro Pamoio Ykpainu, a TomMy BiAMNOBIIHO 0
yactuHu nepmoi cratti 9 Konerutynii Ykpainu, € 4acTHHOIO HaI[lOHAJIBHOTO
3aKOHO/IaBCTBa YKpaiHH. 3 IbOT0O BUILIMBAE, 10 1 mpakTuka €CILJI € He Tinbku
MO>KJIMBOIO /I BUKOPUCTAHHS B HAIllil JIEprKaBi, aje i HaBiTh HEOOX1THOIO, 1110
Jy’K€ KOPUCHO, 3 YPaXyBaHHAM pyXy YKpaiHU O BCTyIy B CBpOIIEVCHKUI COIO3
Ta 1HII HOTro CTPYKTYpPHI OpTaHi3aliii.

VY 2017 poui YkpaiHa «mociiay mepiie Miclie Io/10 KITbKOCTI CKapr, Kl
Oynu HampasieHi rpomaasHamu 10 €CIUL: cepen ycix cnpas, mo nepeOyBaiu
Ha pO3IJIAll, yKpaiHCbka dYacTka ckiana 22,8%. Y 2019 poui curyaris
KapauHanpHO He 3MiHmiacs: €CIUJI yxBaivB HU3KY pillleHb Ha KOPHUCTb
rpoMajisiH YKpaiHu, siKi Mo/IaBajid CKapry, Ta MTOCTAHOBUB BUILIATU M IPOIIOBY
KOMIICHCAIIII0 BiJ] JIepkKaBl y po3mipi cymapHo mnoHaa 1,5 wminbiioHa €Bpo.
[IpoTsarom 2023 poky cyxn posrisHyB 8750 cnpaB nmpotu YKpaiHH, IO CKJIAI0
12,8% Big 3arampHOI KITBKOCTI. HaBeneHl ITOKa3HUKH J1alOTh MOJKJIMBICTH
CTBEp/)KyBaTU IpO akTUBHE 3BepHEHHA YKkpainmiB go €CIIJI ta 3HayHy
KIJTBKICTh CYIOBUX DIllICHb Ha X KOPUCTH [3].

Takox y KOHTEKCTI PO3TJSAY LBOTO MUTAaHHS BaXXJIMBO HABECTH IEBHI
nokasoBi cnpasu, po3rasHyTi €CIUI, ski caMe 1 CTaHOBJIATH CTPYKTYpPY HOTO
npaktuku. Cepen HUX MoOkHA BuAUMTHU: cripaBy M. C. npotu CrnoBay4nHH Ta
VYkpaian, M. X. ta [ami npotu Xopsarii, . M. mpotu @panmii, Xipci Jxamaa
ta iHm npotu Irtami, Copiar npotu Cnonyuenoro KopomiserBa, M. C. C.
npotu benbrii Ta I'perii, Toro.

Otxe, €Bpomeicbkuil Ccyn 3 M0OpaB JIOAUHA € BKpail BaXJIUBOIO
IHCTUTYIIIEI0 B CUCTEMI 3arajbHOEBPOIEUCHKOTO MEXaHI3MY 3aXHUCTy TpaB 1
CBOGOA JIIOAMHM 1 TpoMmajsHuHA. MOro CTBOpeHHs OyI0 00 €KTHBHO
HEOOXI1THUM, NISUIbHICTH 30€pirae BIUB Ta aKTYaJIbHICTh 1 B HAIll Yac, a Cy/l10Ba
MPAaKTHUKa aKTHBHO 3aCTOCOBYETHCS JI BJAOCKOHAJICHHS TMPOLECY 3AiHCHEHHS
npaBocyAAs Yy JAepkaBax-wieHax Pamu €Bponu, BIANOBIIHO 10 HOPM
€BPOIIEUCHKOTO IpaBa.

Takum uwmnom, €CIIJI mnocizae TPOBIAHY POJb B MOUIMPEHHI
MDKHApOJHUX CTAHIAPTIB CYJOYMHCTBA, CIPABEUIMBOTO 1 HEYMEPEIKEHOTO
CYZOBOTO PO3TJISAY Ta MPUHIMITY BEPXOBEHCTBA MpaBa. JlocTynHICTh 3BEpHEHHS
JI0 LbOTO OpraHy 3 MNPUBOAY MHOPYLIEHHS IpaB 1 CBOOOJ 3HAYHO IMiABHILYE
piBEHb IOPUAUYHOTO 3aXHUCTy HACEJICHHS Ta CIYrye€ €JIeMEHTOM CTPHUMYyBaHHS
CBaBUUIA JEp)KaBH IO BIJHOIICHHIO 0 BJIACHUX TPOMAJSH, IO J03BOJISIE
CTBEp[UKYBaTH TpO pealbHUi, a He (IKTUBHUH  XapakTep ioro
(bYyHKI[IOHYBaHHSI.
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Haykosuii xepienux: nomneHT kadeapu JepKaBHO-MPABOBHUX JAUCIUILIIH
IOPUIUYHOTO (hakyiIbTeTy XapKiBCHKOTO HAIllOHAJIBHOTO YHIBEPCUTETY 1MEHI
B.H. Kapasina, k.10.H., cT. HayK. ciBpo6. [.B. BopoHoga.

IHPABOBE PEI'YJIIOBAHHA MICIHEBOI'O CAMOBPAIYBAHHSA TA
PE®OPMU AIMIHICTPATUBHO-TEPUTOPIAJIBHOT'O YCTPOIO
B JIATBIMCBKIN PECITYBJIIII: ICTOPIA TA CYYACHICTD

CrpeabnikoB JImutpo Bosiogumuposuny,
acHipaHT IPUIAUYHOTO (aKYIbTETY
XapKiBCHKOT'0 HAIIOHATEHOTO
yHiBepcuteTy iMeH1 B.H. Kapasina

Bin Pansucekoro Coro3y Jlatsiiickka PecnyOmika (mami — JlaTBis)
yCHaJKyBajia yCTaJIeHy CTPYKTYPY aJIMiHICTPATUBHO-TEPUTOPIAILHOIO YCTPOIO,
XapakTepHy AJiA OUIBIIOCTI PaAsIHCBKUX PECIyOJIK: MICTa, CUIbpaau, paioHH,
obnacti. Koncrurymis Jlatsii (Latvijas Republikas Satversme) 1922 poky [1],
st sIKOi OyJia B MOBHOMY 00cs31 BiiHOBJIeHa y 1993 porii, Hajiana J1aTBiiChbKOMY
HapoOJOBI CYBEpEHHY BIIay 1 3amovaTrKyBaja CTBOPEHHS BHWIIUX OpPraHiB
nepxkaHoi Binaau -Ilapmamenty (Saeima), Odicy Ilpesumenta, Kabinety
MinictpiB 1 cyzaiB. BBakaemo, 10 TPHUHIMIN MiCIIEBOTO CAMOBPSTyBaHHS Y
JlaTBii 0a3yroThcsi Ha BuUMoOrax €Bpomeiickkoi xaptii 1985 poky [2] Ta
3aKpIiIUICHI B 3aKOHOMABCTBI pecnyOmiku. JlaTBis parudikyBama 26 3 30
naparpadiB Xaptii y 1996 pori, npuiiHSBIIM 3aKOH Mpo paTUdIKALIo
€Bporelicbkoi xapTii MicleBoro camoBpsiayBaHHsA. Ha ceorogni #l 1mi Tpu
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naparpadu paTtudikoBaHi MapJaMEHTOM, 3a BUKIIOYEHHSM IOJOXKEHHS PO
JOCTYN J10 PUHKY Kamitamy. BogHodac kinmbka crtateid Konctutymii JlaTsii
3aKpPITUIIOIOTh JIEsKI aCleKTH CaMOBpPSAyBaHHS, OJHAK B HUX HE HIETHCSA MPO
BU3HAHHS WOTO MpUHIUIIB. TOMy BXe TpHUBAIMM Yac AUCKYTYETHCS MUTAHHS
1010 BKJIIOYeHHS 710 OCHOBHOTO 3aKOHY LIUX MPUHIIMIIIB 200 1101 CTaTTi PO
camoBpsimyBaHHs. JlaTBilicbkka AcoIiiamisi MICIEBOTO 1 PErioOHaJIbHOTO
CaMOBpSyBaHHS IIOPOKY HaIpaBiisg€ BIAMOBITHI 3BEpHEHHs 10 Ypsany Jlarsii.
TaxuMm ynHOM, Ha BIIMiHY BiJl OCHOBHHMX 3aKOHIB 1HIIMX KpaiH periony (JIutswy,
Ecrtonii) B Koncturymii Jlatsii gortemnep BiACYTHI Oyab-iKi MOJIOKEHHS I0JI0
MICIIEBOTO CAMOBPSIyBaHHs, MICIIEBUX BHOOpIB, KOMYHAaJIbHOIO MaiHa,
JIOKaJIBHOTO YIpaBJiHHSA, (DIHAHCIB TOLIO.

3aKOHO/aBUl pPaMKHU MICLIEBOIO Ta PETIOHAJIBHOTO CaMOBpPSyBAHHS
BCTAHOBJIEH1 3aKOoHOM ,,IIpo camoBpsayBanus” Big 1994 poky. ¥V 1992 pomi
[Tapnamentom JlaTBilicbkoi PecrmyOmiku Oyno TPUIAHATO PE3ONIONII0 PO
OIATPUMKY €Bponeicbkoi XapTii MICIIEBOIO CaMOBpSIAyBaHHS (4aCTKOBO
patudikoBana y 1996 poii, HaOyna yunaHOCTI y 1997 p.), a Bke y ciuni 1994
poky HoBocTBOpeHHM CeiiM MpUHHSAB 3aCHOBAaHWM Ha TOJIOKEHHIX XapTii 3aKOH
“IIpo micueBi Bubopu”. 3a mepioa 3 1991 mo 1995 poku Oyno BTUIEHO psij
KpPOKIB, CIPSIMOBAaHUX Ha CTBOPEHHSI CUCTEMH, IO BIANOBIAAE MOTpeOaM pi3HUX
rpoMaJl, FapaHTy€e LUIICHICTh JAEMOKPATHUYHOTO MPOIECY, a TAKOXK 3MILHIOE 1
MOKpAIly€e BITHOCUHU MK JI€PKaBOIO 1 MICHEBUM CAMOBPSTyBaHHSM.

VY Bepecni 1993 poky Kabiner MinictpiB npuiinsas Konuenuito pepopmu
MICLIEBOTO CaMOBpsiIyBaHHs [3], 1110 cTBOpWIAa (PyHIaMEHT Il BHECEHHSI 3MiH
70 TPUHLUIIB OpraHizamii 1 (yHKUIOHYBaHHS MICLHEBUX OpraHiB BIaId Ta
opraHiB MicieBoro camoBpsayBaHHs. llieto Konmemniiero Oyno BCTaHOBICHO
OPUHLIMI, 3TIHO 3 SKUM BpSAAYBaHHS Ha MICISIX € HE3aJeKHUM a
aJMIHICTPaTHBHI OJIMHHUII TOBHWHHI TepeOdyBaTH TiJl HATJIAIOM HapOIHO
oOpaHuX MpeJCTaBHUKIB.

Ha ocHOBI mooXeHb, 3aKpITJICHUX B 1bOMY JOKYMEHTi, B TIOJABIIOMY
Oyno mpuitHaTo moHan 20 3akoHIB, cepes SKuUX Taki 3akonu: “IIpo micresi
Bubopu” Bix 13 ciunsa 1994 p., “IIpo micuieBi camoBpsayBanHs” Bin 19 TpaBHs
1994 p., “IIpo micuesi O6romkern” Big 29 Oepesnst 1995 p., “IIpo BupiBHIOBaHHS
(diHaHCYBaHHSI MICLEBOrO caMmoBpsayBaHHs Biag 29 Oepe3ns 1995 p., “IIpo
aJIMiHICTpaTUBHO-TepUTOpianbHy pedopmy” Big 21 sxoBTHS 1998 p. [4, c.160].

MoxHna morogutHcs 3 JaTBiiickkuM topuctoMm E. Banarc, sikuit
3apONOHYBAB HACTYIIHY TMEpIOAM3aLI0 €TamiB CTPYKTYPHOTO PO3BUTKY
MICIIEBOT'O CaMOBpsITyBaHHS He3anexHoi JIatsii: 1) nepexignuit nepion (1989 —
1992 pp.); 2) npuiinstts 3akony “IIpo MiciieBi Bubopu” (ciueHb — TpaBeHb 1994
p.); 3) MiclieBe camoBpsiTyBaHHS 3a 3akoHOM “IIpo miciieBi camoBpsimyBanHs” (3
TpaBHs 1994 poky) [3, c.17]. I[lounnaroun 3 2020 poky ii MOKHA JONOBHUTH I1I€
onauM niepiogom (2009 — 2021 pp.), Tomy mo pedopma aaMiHICTPATUBHO-
TEPUTOPIATHLHOTO YCTPOIo, sika Oyna 3aBepmieHa y 2009 pori, He3abapom Oyze
MIPOJIOBXKEHA HOBOIO pe(opMOI0 aIMIHICTPATUBHO-TEPUTOPIATLHOTO YCTPOIO
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BIJIMOBITHO JI0 TIOJIOKEHB 3aKOHY, KU OyB yxBaneHuit y 2019 porii.

JlatBis  mouama  poboty 3  pedopMyBaHHS  aJAMIHICTPATUBHO-
TepuTopianbHOi cucteMu y 1998 pormi, kKoiau 3 SABUIMCSA CEpHO3HI HaMipH
Berynutu a0 €Bponeiicbkoro Corozy. 2004 pik 03HAMEHYBAaBCS BEITUKUM
ycrnixoM s JlaTBii: kpaina ctana wienoM €C pa3oM 3 JAeB’sThbMa 1HIIMMHU
KpaiHaMH Tak 3BaHOi Apyroi xBuii. [loBHOIIIHHA e€BpoiHTerpaiis JlaTBii 3HAUHO
3ajekana Bl €(PEKTUBHOCTI MyOJIYHOTO YHPABIIHHSA, TOMY CTOSJIO HMUTAHHS
peamizamii yxBasmeHoro mie 1998 poky «3akoHy TpO aaAMiHICTpaTHBHO-
TEpUTOpiaNibHy  pedopMy», OCHOBHOIO METOI0  SIKOTO  OYJIO CTBOPUTH
aJIMiHICTpaTUBHI TEPUTOPIi 3 MICIIEBUMU Ta perioHaJIbHUMU
CaMOBPSIIyBAHHSIMH, SKI MOXYTh E€KOHOMIYHO PpO3BUBATHUCA 1 3a0€3MEUUTU
HaJIaHHS SKICHUX MOCITYT HACEJICHHIO.

Cnipn 3a3HauuTH, 110 B JIaTBIi fi€ caMOBpsyBaHHS JIBOX PIBHIB: MiCIIEBE
1 perionanpHe. Ha micuieBomy piBHI - 56 MicT Ta 7 TONOBHHX MicT, 453
CUIbCBKMX MyHIIMnaniteriB, 20 o00’€IHaHUX MYHIIMIAIITETIB (CTBOPEHI
nounHaroun 3 1998 poky B pamkax aaMiHICTPATUBHO-TEPHUTOPIATbHOL
pedopmu). Ha perionanbHOMYy piBHI - 26 pailoHIB Ta Ti ) 7 TOJOBHUX MICT
(BOHM MPEJCTABISAIOTh OOMIBA PIBHI OJTHOYACHO).

VY 2009 poui JlaTBis 3aBeplinia CBOIO BEIHMKY 1 TpUBaly pedopmy.
[{eHTpanbHUM OpPraHOM BHKOHABYOI BIaJH, BIAMOBIIATBHUM 3a peOpMYBaHHS,
mie B 90-T1 poku OyJi0 BH3HAYEHO TaMTeIIHE MIHICTEPCTBO PEriOHAIBHOIO
po3BUTKY. BOHO 3a 1eli yac KiJibKa pa3iB 3MIHIOBAJIO Ha3By, ajié MICIEBE
CaMOBPSIIyBaHHS, TEPUTOPIATILHUN YCTpIi Ta pEriOHAIIBHUIA PO3BUTOK 3aBXKIU
nepedyBaau B HOr0 KOMIIETEHIIII.

[Tonpu 1OCUTH CKPOMHI PO3MIPH TEPUTOPIi Ta YMCETHHICTh HACEJIEHHS,
st JlatBii, sk 1 Ay YKpaiHu, XapaKTepHUM € HEPIBHOMIPHUW PO3BUTOK
TEPUTOPIH, 10 BE/IE /10 3POCTAHHS MITpallii 3 OKPEMUX PETIOHIB Ta 0 aCUMETPIi
PO3BUTKY.

3a3HauMMoO, 10 CIHOYATKY JATBIACHKI MOJITHKU OOSUIUCh KOMIUIEKCHOI
pedbopMu TepuUTOpiaTbHOTO yCTporo. ToMy Oylio 3ampoBaKEHO MeXaHi3M
«10OpOBUTEHOTO  00’€qHAHHS Bojoctei». Ilpore wMaibke 3a 6  pokiB
JTOOpOBUIBHOTO 00 ’€HAHHS CTBOPWIOCH Juiie Onu3bko 20 00’€IHaHUX
caMmoynpaBiinb. [lapaneabHO pO3BUBAIM CHIBPOOITHUIITBO CaMOYMIpPaBJiHb,
OCKUJIBKM CIOJIBAJINCh, IO BOHO 3aMIHUTL 00 ’€nHaHHA. Ane W IILOro HeE
CTaJIOCh, OyJIO YKJIAJAeHO 5-6 TakuxX CIIBpOOITHUIITB, Ta 3a KiJbKa POKIB BOHU
po3nainch (OJIHE CKJIMKAHHS JEMyTaTiB MiAMUCYE JTOTOBOPH, a IMICJIS HOBUX
BUOOPIB 1HIII I€MyTaTH BUPILIYIOTh PUITUHUTH CIIBPOOITHUITBO. . ).

Hocein JlaTii mokasas, o ApiOHI caMOBPsAyBaHHS Jye BAKKO HWIyTh
Ha CHIBPOOITHUIITBO. AHAJIOTIYHI MPOOJEMU BUHUKAIA 1 3 JTOOPOBUIBHUM
00’eTHaHHAM. BibIicTh APIOHUX BOJIOCTEH HE Majl HaMipy 00’ €JHYBaTUCh, HE
3Ba)Karouu Ha (DIHAHCOBY MIATPUMKY 00’ €JHAHHS 3 00Ky Jep:kaBu. OCKUIbKH He
Oy70 3aTBEp/IKEHO J>KOPCTKUX TMpaBWi IoA0 (opmaTy 00 €qHaHHS, MEsIKI
o0’eMHAaHHS BUMNIAJANH JOCUTH mpobimemHo. [omoBu Bojocrtel, ski
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JIOMOBJISLTUCh PO 00 ’€qHAHHS, HE XOTIIM BPaxOBYBaTH IHTEPECH CYCIJIHIX
BOJIOCTEW Ta MparHeHHs JIep>KaBU LIOJI0 Mepexoay 00’€IHaHUX TPOMaJl Y HOBI
CIIpOMOKHOCTI.  JIoOpoBUIbHE 00’€/IHaHHS 3arajioM, ©0€3 BCTaHOBJICHHX
napaMeTpiB, cebe He Bumpasaago. Hosi o0’egnanHs 0e€3 mNpaBW JIMIIE
CTBOPIOBAJIM HOBI OJIMHUII, SIKI HE BHUPIUIYBAIA NpoOJIeMH. 3aBepIlCHHS
pedopmu TepuTopiaibHOTO ycTporo JlatBii BimOynmock y 2009 pori, xomm 3
noHaa 500 camoympasiinb 0yno ctBopeno 110 (Temep 1e kpai).

CroyaTky Ha eTami JTOOpOBUIRHOTO O0’€HAHHS BOJOCTEH aKTyaIbHUM
OyJo MUTaHHS TPO HEOOXITHICTh YTBOPUTU HOBI «BEJHKI» BojocTi. Ha npomy
eTari BaXJIUBO OyJIO MOA0JIATH TICUXOJOTIYHUN YNHHUAK CYIPOTUBY 00’ € THAHHS
K KEpIBHUKIB BOJIOCTEHM, Tak 1 iX »kurenmiB. Tomy Oyno 3HalIEHO I1HIIY
dbopMyiTy: CTBOPIOETHCS HE HOBA BOJIOCTb, a «Kpai». TakuM YMHOM, BOJIOCTI
HIOM ¥ HE 3HUKaIM, NOpH 00 ’€dHAHHI 3aJIUIIIINCh HE3MIHHHUMH MEXI
BHYTPIIIIHIX CaMOYTIPaBIliHb, aJle BOHU CTAJIM TEPUTOPIAIbBHUMHU OJUHUIIIMU O€3
caMOyYIpaBliHHA. B 1mux TepuTOpialbHUX OAMHUIX 3alpoBa/KEHa Iocaja
crapoctu. Omxe, pedopma 2009 poky npusBena 10 CTBOpeHHs B JlaTBii HOBHX

aJMIHICTPAaTUBHO-TEPUTOPIAIBHUX OJUHUIIL — KpaiB — 3 IOBHOIIIHHUM
MICLIEBUM CaMOYTPAaBIiHHIM. 3apa3 € 9 MICT peciyOIiKaHCHKOTO 3HAYEHHS Ta
110 kpais.

[Ticnst 06’ erHaHHS IepKaBa AaBajia JI0JaTKOBY JOTallio B po3mipi 5% a0
3arajibHOro OroxeTry o00’eqHanux BoJjiocTed. KoxkHe o00’eqHaHHs, —sKe
CTBOPIOBAJIOCH 32 MPOEKTOM, OTPUMYBaJio 285 THUCSY €BPO pa30BOi JOTAIll, sIKa
BUKOPHCTOBYBAJIACh, SIK TIPAaBHUJIO, HA KpaHoBY 1HGPACTPYKTYpy. AITOopuT™ OYyB
TaKWi: Jep)kaBa HAJAAa€ 3HAYHI KOIITH B MIATPUMKY 00 €qHAHHS, ane i
BCTAHOBJIIOE TPAHUYHUN TEPMIH TaKOro JA0OpOBUIBHOTO (IIPOTE B MeEXKax
3aTBepMKeHOo1 KapTh) 00’emHaHHs g0 2009 poky, mmicis Takoro o0’ €THaHHS
BiI0OyBa€ETHCS Bxke O€3 mpemianbHuX [5, ¢.19].

[Ipu miaroToBIll MPOEKTIB KapT 00’e€qHaHHsA BigOyBamuch (axoBe Ta
rpOMaJIChKe OOTrOBOPEHHSI JOIUIBHOCTI Ta TexHosorii 00’equanus. [Ipote
3arsaryBaHHsa pedopmH, T0siBa Ha 0a30BOMYy PpIBHI JBOX pI3HHX 3a
CIPOMOJKHICTIO OJMHULIL — BOJIOCTEH Ta KpaiB — 3MyCHIU JAepXkaBy [0
MIPUHIIAIIOBOTO PIMIEHHS MPO 3aBepIeHHS pedopMHU uepe3 yXBaJeHHS 3aKOHY.
byno BHeceHo 3MmiHuM 10 3akoHy Tmipo pedopmy, HaAAAHO YpsAaAy IMPaBo
BUPILITYBaTH MUTaHHS MeX camoyrpasiiHb. [lotim Oyno pimenHs, mo Ceiim mae
3aTBEPJIUTH 3aKOHOM YCI CaMOYIpaBJIiHHS, $KI YTBOPIOIOTHCS BHACIHIJIOK
pedopmu. [lapaamenT 3aTBepUB X yCi MPOTITOM OJHOTO JHSI.

BaxxnmBUM YMHHUKOM peantizallii MyHIIunanbHoi pedopmu B JlaTBii cTaB
TOM akt, MO J0 EKCHEPTHUX IMPOIMO3HI BYCHUX 1 TPOMAJCHKOCTI TaKH
OPUCITYXAIUCh TOMITHKU 1 OyJ0 yXBaJeHO MoyiTH4YHe pimeHHs. [lomiTuyHuii
KOMIIPOMIC TIpH TIpOBeACHHI pedopMH MaB CBOIO IiHY. 3a pedopmy
IPOroJjoCyBaId 1 YJICHH OMO3MIII, aje 3a L€ BOHM JOMOIJIUCS CTBOPEHHS
KUTBKOX «JOJIATKOBUX» KpaiB, AKI BUMAJAIM 31 CXEMH, IO 3apa3 Ja€ MiJCTaBH
JUTSL KPUTUKA PePOPMHU SIK HE 30BCIM YHIBEPCAIBHOI.
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Bognouac — pimeHHs MO0 3alpOBAKEHHS  JPYroro  piBHS
CaMOYyMpaBJIiHHA — PETiOHAJIbHOrO — Tak 1 He Oyno yxBajeHo. Pedopma
BUpiIMIa 6arato npobieM, aje He BCi. 3apa3 BeJIUKlI CaMOYIPaBIIiHHS Ta MiCTa
pecnyONIiKaHCHhKOTO  3HAYEHHS MOXXYTh BHUKOHYBAaTH BCI TOBHOBAXCHHS
MICLIEBOTO CaMOBpSyBaHHS, ajié € KUIbKa CaMOYIpaBiiHb 3 HACEJIEHHSAM 0
1000 ocib, axi ¥ goci He MOXKYTb BUKOHYBaTH cBoi (ynkuii. Jms Takmx
BUMAKIB 1 Mependavyanoch pEriOHallbHE CaMOYMpaBIiHHS, SKE€ TaKk 1 He
CTBOPHIIH.

[Ilogo BuCHOBKIB 13 natBifickkoro paocimy. Ilo-mepmre, B JlaTBii 3a
octanHi 30 pokiB OyJ0 MTPOBEACHO HU3KY YCIHIIIHUX pPePopM MiCIEBOTO
CaMOBpSJIyBaHHS, 30KpeMma, pO3p00JICHO HOBI 3aKOHM TMPO MICIIEBE
CaMOBpsJIyBaHHS Ta IIPO MiCIleBl BHOOpH; 3IIHCHEHO aJIMiHICTpaTUBHO-
TEpUTOpIaJbHy peopraHizaiiio. BJockoHaleHO MeXaHI3MH HAalOBHEHHS
MICIICBUX OIO/DKETIB Ta MicreBl 1HMOpMamiiHi (CTaTUCTHYHI) CHCTEMH,
CTBOPEHO CHCTEMY 3aKjajiB 3 MIATOTOBKM KaJpiB JJig OPraHiB MICIIEBOTO
CaMOBPSIyBaHHS Ta MIABUIIEHHS iX KBanmiikaliii, MEepeoCMUCIECHO CIIOCOOH
B3a€EMOJIII MK MICIIEBUM CaMOBPSAyBaHHSIM Ta IIEHTPAJbHUMU OpraHaMu
BHUKOHABYOI BJIaJM Ta Oararto iHmoro [4, c.164]. [To-apyre, He BapTO po3pHBaTH
pedbopMy ropuanuHy, (QickadbHy Ta aJAMIHICTpaTUBHO-TepuTOopianbHy. He
MOXKHa poOuTH peopMy B KUIbKa €TamiB, BapTO 3AlMCHIOBaTH ii onpa3zy. Lle
NOJITUYHO Ta EKOHOMIYHO € Oulbll AouUIbHUM. [lo-Tpere, MyHILMMOaNbHI
pedopMH B pI3HUX KpaiHAX AalOTh MiJICTABH CTBEPIXKYBAaTH, IO Yy BUIAAKY,
KOJIM iX 1HIIIOIOTh MOJITUKU, BCE W€ NOCUTh mBHAKO. Konu xk ier0 pedopmu
MO/IAI0Th YNHOBHUKH YU €KCIIEPTH, TO MPOCYBAHHS L€ 17€1 B1IOYBAETHCS TyKE
CKJIQJTHO i JOBFOTPHUBAJIO.
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CEKIIIA 3
SABE3INEYEHHSA ITPAB JIIO/IMHN B MEXKAX HAITTIOHAJIBHUX

IHPABOBUX CUCTEM JEPXAB-YJIEHIB €C

3ABE3IIEYEHHA ITPAB TA CBOBOJ BUMYHUIEHUX MIT'PAHTIB
B €C HA ITPUKJIAII KOPOJIIBCTBA BEJIBI'TA

borpanosa Codis IlaBaiBHa,
CTYACHTKA IOPUINYHOTO (DaKyIbTETY
XapKiBChKOr'0 HAIIOHAJIBHOTO
yHiBepcuteTy iM. B.H. Kapa3ina

[Ticnss moBHOMamTaOHOTO BiMicbkoBOoro BTOprHeHHs Pocii B Ykpainy 24
mororo 2022 poky €poneiicekuii Coro3 (man — €C) BigpearyBaB HeramHo i
MIPOJIEMOHCTPYBAB JIEBY COJIJAPHICTh, MIATPUMYIOUHU JIFOJIEH, K1 MOTPEOYIOTh
nornoMord. Lls momoMora BKJItOYana rymMaHiTapHy, €KCTPEHY JOMOMOTY B cdepi
[IMBUIBHOTO 3aXUCTY, MIATPUMKY ITiJl Yac MEPETUHY KOPJOHY, a TAKOXK HaJIaHHS
IPUTYJIKY THM, XTO PATYETHCS BIJl BIHH.

Bnepme y cBoiit icropii €C BBIB y ait0 JIMpEeKTUBY MpPO TUMYACOBUUI
3aXHUCT, fKa 3aMpoBaIKy€ HOPMATHBHO-TIPABOBI MOJIOKEHHS IS JTOTIOMOTH y
BpEryJIlOBaHH1 MacoBoro npuOyTTs moaei. Tak, 2 6epe3ns 2022 poky Kowmicis
3aMpoOTNOHyBajla BECTH B [it0 JIUPEKTUBY MPO TUMYACOBHH 3aXHCT, SKa TOTIM
Oyna yxBaneHa €Bpomeiicbkoro panoro 4 Oepesns 2022 poky Hpo HaJaHHS
THMYACOBOTO 3aXUCTy oco0aM, sIKi PATYIOThCS Bia BidHM B YKpaini. 24-25
oepes3ns 2022 pik, €Bponelicbkka Pana 3aknukana Komiciro BXKUTH HEOOXIJHI
npuiiomy O1KEHINB 3 YKpaiHU B HE3MIHHOMY JIyCl €JHOCTI Ta COJIIIapPHOCTI.

MeToro AOCHIDKEHHS € PO3KPUTTS TOPSAKY 3a0e3leueHHs TMpaB
BumMmytieHux MirpantiB KopomiBceBoM benbris 3 ypaxyBanHsm mpaBa €C.
Posnouarn cmig 13 3aragpHHX 3000B'si3aHb KpaiH €C miomo oci0, ski
KOPHUCTYIOTBCS THMYACOBUM 3aXHUCTOM. 30KpeMa, THMYACOBHH 3aXUCT B MeEXax
€C nepenbauvae HajmiaeHHS OeHediliapiB TUMYACOBOTO 3aXUCTy HACTYIHUMU
mpaBaMu:  3a0e3MEeUeHHsS JOKYMCHTaMH, 30KpeMa, BHJadya TIOCBIIKH Ha
MPO’KMBAHHS HA BECh TEPMIH Jii 3aXUCTy (SKUH MOXK€ TpUBATH BiJ OJHOTO O
TPHOX POKiB); 3a0€3MeUeHHS TpaBOM Ha 1HGOpPMAIlII0 PO TUMYACOBUN 3aXUCT;
3a0e3MeUCHHs] MpaBa Ha TPaIi0 IUIIXOM JOCTYIy A0 IpareBiIalTyBaHHS
nepeMileHnX 0ci0; 3a0e3MedeHHs MpaBa Ha KUTIO; COIllajJbHEe 3a0e3MeUeHHS
abo iHma (iHaHcoBa AOMOMOTa y pa3i HEOOXIMHOCTI; JOCTYN 0 METUYHOI
JOTIOMOTH; JTOCTYII JIO OCBITH JyIsi oci0 1m0 18 pokiB y 3akmamax JepyKaBHOI
cucremu ocBitTi [1]. OTxe, yci mepenideHi mpaBa 3a0e3MeUyIOThCS KOXKHOIO
nepxkaBoro-unienoM €C.

JlupekTuBa mMpo TUMYACOBUH 3axWCT Oyna BBEIECHA B JiI0 HA OCHOBI
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nosiokeHb 3akoHy benbrii mpo iHo3zemmiB («de Vreemdelingenwety),
npuiiagaToro B 2003 pori. Ha MoMeHT BIpoOBa»KEHHSI TUMYAaCOBUH 3aXHCT HE
OyB «HeBigoMHI» 11 benbriicbkoi IMMITpaIliiHOl CITY»KOW, OCKUJIBKH paHiIlle
noaiOHMI 3aXUCT HajJaBaBCs rpoMajasHaMm KoiuiiHboi FOrocnasii, rpomansHam
Pyannu, OocHiiiiiam 1 kocoBapaM. OpjHak a0 iMrmuieMeHTanii J{upexkTuBu
OpakyBajO TMpPaBOBUX OCHOB, sIKI O HaJeKHUM YHHOM BpETyJIbOBYBaJIH
paBoBU cTaTyc mepemimieHnx oci6. [licis pociiickkoro BTOpPTHEHHS 25
mororo 2022 poky Cenar benbrii moroamBcsi 3 THUM, IO HEOOXITHO BXXKHUTH
HEOOX1IHUX 3aXOMAIB MJisi THMYAacCOBOTO PO3MIIICHHSA YKPAiHCHKUX OKEHIIIB
yepe3 MOBHOMAcCIITaOHY BiifHy. BinmoBigHo no IMriemMeHTaniiHOTO pillleHHS
Pamu (€C) 2022/382 Big 4 Oepe3nst 2022 poky OyJsio BIIKPUTO PEECTPALIIMHMIA
neHtp bprocceni nns nroaei 3 MOTEHLIMHUM MPAaBOM HAa TUMYACOBHM 3aXHCT.
benbrificbkknii 3akoH MpO 1HO3EMIB TNiependadyae, MO0 TUMYACOBHM 3aXUCT
3aCTOCOBYETHCS JI0 TUX CAMHX KaTeropiit oci0, ki MalOTh MPaBO HA TUMYACOBHIA
3aXKCT BIATOBIIHO JI0 3raJJaHOTO PIIICHHS PO IMIUIEMEHTaIlio [2, c. 4].

Tak, B Mexxax benbrii mependadeHo HACTYIHI MpaBa Ta 00OB’S3KU IS
MITPAHTIB B MeEXaxX CTAaTyCy THMYAacOBOTO 3aXUCTy: OOOB’A30K TMOBa)XaTH
Oenbrifichbki 3akoHW. BUMHEHHS 37IOYMHHMX [ii, TPU3BENE 0 BTPATH CTATYCYy
THMYACOBOTO 3aXHCTy; MPaBO HAa OTPUMAHHS J03BOJIy HAa MPOKUBAHHS, SKHMA
JTIACHUN TIPOTATOM OJHOTO poKy. YUepes pik 103BUI MOXKHA MPOJOBKUTHU 1€ HA
JIBa POKH, a TIOTIM 3HOBY Ha JBa POKHU. Uepes IT’ATh POKiB 3 JaTH TOIaHHS 3asBH
PO MDKHApOJHUM 3aXHCT IepemilieHa oco0a MaTUMETEe MPaBO HA MOCTIiiHE
MPOKUBAHHSI; TIPABO IMpaloBaTu B benbrii; mpaBo Ha Taki X COlLiaJIbHI BUILIATH,
aK 1 g TrpoMansH benbrii. OTxke colialibHI TapaHTii PIBHOK MiIpOIO
MOIIUPIOIOTECA HA TPOMAJSIH YKpaiHU Ta IHIIMX 1HO3EMIIIB 3 BiATOBITHHUM
CTaTyCOM; TapaHTOBAHO MPaBO Ha CBOOOY MepecyBaHHsS. 30KpeMa, TI03BOJICHO
BUDK/KATH 32 KOPJOH, SKIINO y € JIF0YXNA TacIopT 1 Bi3W, HEOOX1aH1 JJIs KpaiH,
K1 ocoOa Oaxae BiBimaTy. Ko )k ocoba HE MOXKETE OTPUMATH TACIIOPT, TO Y
TaKOMY BHUIIQJKy BOHA TOBHUHHA TOJATH 3asBy HA OTPUMAaHHS CHEIiaJbHOTO
MPOi3HOTO JOKYMEHTa B MYHILIMIANITET], A€ LI ocoba 3apeecTpoBaHa.
[lepemimenux ocid momepenKarTh, 10 SKI0 BOHU MOJOPOXKYIOTh O KpaiHu
MOXO/PKCHHS, TO PHU3UKYIOTh BTPAaTUTH CTaTyC JOJATKOBOTO 3axHCTY;
nepeadayeHo MpaBO Ha BO33’e€IHaHHS ciM’i. Tak, mepemimieHa ocoba MoOXKe
MOJaTH 3asiBYy Ha BO33'€ JHAHHS CIM'i.

CraTyc TUMYAacOBOTO 3aXHCTy € 3aKOHHOIO TiJICTaBOIO MepeOyBaHHS Ha
teputopli nepxkaB €C. Cranom Ha 31 ciuns 2024 poxky y benerii  3a
HaIllOHAJIBHOIO MPOTPaMOI0 3aXUCTy 3apeecTpoBaHo /5 055 rpomansH Ykpainu.
Tonmi sik cranom Ha 8 Oepesns 2024 poxky KUIBKICTh TPOXH 3HHU3WJIACS 1
cranoBuTh 72 775 rpomansu [3]. Ili maHHi cBim4aTh mpo Te, IO MEPEMIIICHHS
J0JIe He TpUnuHsIEThbcs. BogHouac, TpuBane mnepeOyBaHHS 3a KOPIOHOM
rpoMajsiH YKpaiHu 3MyIIye€ iX 3aMHUCIIOBATHCS MPO 3MIHY TPOMAISHCTBA.
OcoOnmuBy yBary ciia 3BEpHYTH Ha OCOOJMBOCTI HAOyTTs TPOMAJSHCTBA
nepxaBamu-uneHamu €C. Jlng naHoi kateropii ocid nepeadadyeHo MOKIUBICTh
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HaOyTTa TrpoMajsHcTBa benbrii. 3okpema, ocoba Mae mpaBo OTpUMATH
Oenbriicbke rpOMaJIHCTBO IUISXOM MOJAHHS JIEeKJIapalii mpo TPOMaJsHCTBO
a00 4depe3 HaTypali3alliio JUIIE MICIs TOro, K OTpuMae 0€3CTPOKOBUM J03BLI
Ha nepeOyBanHa B benbrii. OTke, 3a CIUIMHOM M’STH POKIB MPOKUBAHHS Y
CTaTycl IepeMilleHoi 0coOM, 3aKOHOJAAaBCTBOM benbrii HamaeTbesi MOKIUBICTD
HaOyTTs rpoMansHCTBA [4].

Sk 3a9BHUK Ha MIKHAPOJHHM 3aXHCT Y benbrii ocoOu-mykadi mpuTyaKy
Ha/IUJIEH] HACTYITHUMH TIpaBaMH Ta 000B’sI3KaMH: MPaBO OTpUMATH iH(OpMaIIiro
IOJI0 PO3TJSAY 3BEPHEHHS, a TAaKOX IMPO MpaBa Ta OOOB’SI3KH 3PO3yMIIOIO
MOBOIO; TPaBO Ha 0a30BY JOMOMOTY, BKJIIOYAIOYU MPOKWBAHHSI, XapiyBaHHS,
IOpUJINYHY, MEIUYHY Ta MCHUXOCOIIaJIbHY JOMOMOTY; 3000B’sI3aHHSI MOBHICTIO
CHIBIIpaItoBaTH 3 OENbrifCHKOI0 BIIAO0K0 Ta mMoBaxkatu 3akoHU KopomiBcTBa
benbris. 3 MOMeHTY peecTpallii 0coOu sIK 3asiBHUKA MIDKHAPOJIHOI MPOIEAYPH,
BOHA Ma€ HACTYIHI MpaBa Ta 000B’SI3KK: MPABO 3aJMIIATUCS B bemnbrii, TOKU HE
Oyle NPUHHATO OCTaTOYHE PIIIeHHS 100 3asBH; OeCNbrifichbka BJaza
MPU3HAYUTH MICIIE B IEHTP1 MPUHOMY IITyKadyiB MPUTYIKY (OE3KOIITOBHO), SIKE
ocoba He MOXKe oOupaTu 3a BIacHUM poscynoM. OmHak, ocoba He 3000B’s13aHa
3aJIMIIATUCS B MICII MPUHAOMY 1 MOKe BUIbHO mepecyBatucs benbriero. OnHaxk,
HE JI03BOJICHO MOAOPOKYBaTU B 1HILY Kpainy. Ilicis 4-micsiuHoro nepeOyBaHHS
B MICIl KOJIEKTUBHOTO pO3TalllyBaHHA 0c00a MOXeE KJIOMOTaTh Ipo
IHIUBIyallbHE PO3MIIIECHHS  (TIPOKUBAHHS), OCOOU, SIKI MOPOCATH PO
MIDKHApOJIHUN 3aXUCT, HE OJ[pa3y HaJLISI0ThCS MPaBOM MpaioBaTi B benbrii, a
TIIBKH Yepe3 4 Micsll Micisl NOJaHHd HUMU 3asBU MPO MIKHAPOJIHUN 3aXUCT;
ocoba MOXXETe OTpUMaTH JOCTYN A0 MEPBHHHOI MEIWYHOI JOMOMOTH, aje 3a
JesKl  PO3IIUPEH] TOCIYTH JOBEACThCS 3alIaTUTA MIHIMAIbHY IUIATY,
rapaHTyEThCS MPABO HA J1000BI; MiTH BiJ 6 10 18 pokiB 3000B's13aH1 XOAUTH JI0
IIKOJIM, OCOOM TOBHUHHI TMOBIIOMJISITH IMMITpaliifHy CiIyk0y Ta YTmpaBlliHHS
['enepanpHOTO KOMicapa y cIpaBax ODKEHIIB Ta oci0 06e3 TpoMajasHCTBa
1Iopasy, KOJIH aapeca 3MIHIOEThes [4].

[Ticns HaOyTTst cratycy (peecrtpaiii) Immirpamiiina ciykxba BHIA€E
CBiIOITBO TIPO TUMYACOBHM 3aXHMCT. 3 1€ JOBIJIKOI MYHIIMIIAIbHA
aJIMiHICTpallis 32 MiCLIeM MPOKUBAHHS BUIA€ «KapTKy A» [5, ¢. 9]. «KapTka A»
B benbrii — 11e BUJ Ha IPOKUBAHHS, IKUW HAAAETHCS 1THO3EMIISIM 3 KpaiH, 1110 HE
BXOaATh 0 €C, y TOMY YHCI yKpaiHIIM, SKi MamTh CTaTyC THMYAacOBOTO
3aXUcTy B Iid KkpaiHi. OTke, 3a yMOBHM BHUKOHAHHS YMOB JUIS HaJTaHHS
THUMYAaCOBOTO 3aXUCTy BHMJAAEThCS MOCBimdeHHs. Ilicis 1mboro ocoba moBHHHA
3BEPHYTHUCS JI0 MYHIIUMIAIBLHOI aJMIHICTpalii 3a MICIIEM MPOXKUBAHHS 3 UM
CBIIONTBOM. MyHIINMNanbHa aAMIHICTpaIlil BHJA€ BJIACHUKY CBIJIOITBA
MOCBIJIKY Ha MPOKUBAHHS JJIS BUXIIIB 3 TPETIX KPaiH, SKUX BU3HAHO 200 SIKUM
JI03BOJICHO OOMEKEHU Ha OUTBIIIE TPHOX MICSIIIB TEPMiH nepeOyBaHHs (KapTka
A — «O6mexeHe nepeOyBaHH"»). «KapTka A» niiicHa poTsarom 1 poky 3 gaTu
nmovatky 1ii ThumuacoBoro 3axucty (a came 3 04.03.2022 mo 04.03.2023).
TumyacoBuil 3aXUCT aBTOMAaTUYHO MPOJOBKYETHCS 2 pa3u IO HIICTh MICSIIB JI0
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4 Oepesns 2024 poky. byno npuifHATO HOBE PIIIEHHS MPO MPOIOBKEHHS
TepMminy nii 10 4 Oepe3nst 2025 poky. OpHak, «kapTka A», sika JidicHa a0 4
oepe3ns 2024 poky, MoBHHHA OyTH NpPOJOBXKEHA. [ 1poro ocoba moBHHHA
Ooyna 3 4 ciunsg 2024 poky 3BEpHYTHCS B MYHIIUIIAIITET MicTa 100 MOJATH
3alUT Ha TOHOBJEHHS KapTku. Lls HOBa «kapTtka A» Oyzae adiiicHoro 10 4
oepesns 2025 poky. Skmo ocoba oTpuMaIl CBiIOITBO PO TUMYACOBUIN 3aXHUCT
micist 4 ciunsg 2024 poky, TO BOHa OTpUMAE «KapTKy Ay, sika Oyne AiiicHoro 10 4
oepesns 2025 poky [6].

3akoHO/IaBCTBOM benbrii BperyibOBaHO NMUTAaHHS MPUMTMHEHHS/BIIMOBH
Bil CTaTycy THMYacoBOr0 3axuCTy. € Tpu cmocoOuW BiAMOBHUTUCSA BIJ
TUMYacoOBOI0 3axUCTy B benbrii: ocoOucra BiIMOBAa Yepe3 MYyHIUUIAIITET;
OHJIalH CKacyBaHHS; BIJIMOBa €JIEKTPOHHOIO moinToro. Hampukian, ocobucra
B1JIMOBA Tepeidadae HeOOX1AHICTh 3aMucaTUCs Ha MPUMOM JI0 BIJILIY 3 TUTaHb
BHJIaul JIOKYMEHTIB B MyHinumnainmiteri. I1icis mporo 3amoBHIOETHCS BiAMOBIAHA
dbopma Ta BumaeTbes «JloBigka mpo 3HATTS 3 00JIIKY HAaceNeHHs 3a 3pa3koM 8»
(«Modele 8 certificat de radiation des registres de la populationy).

[Ipu upomy, rpoMajssH YKpaiHU MOBIAOMIISIIOTH MPO TE, IO CKAaCyBaTH
CTaTyC «3aJIHIM YHCIIOM» HEMOXKJIIMBO. BilMOBIIHO /10 3aKOHY, 1HO3EMIISI MOKHA
3HSTH 3 pEECTpalii JMILIE B IEHb BIANPABICHHS 3aMUTY.

3 orysily Ha MPOBEICHE AOCIIIKEHHS CJI1J1 3pOOMTH HACTYITHI BUCHOBKHU:

1. lupekTuBa nNpo TUMYACOBUU 3aXHCT mependadae 3arajibHi MOJ0KEHHS
o010 JaHOTO CTaTycy, OJIHAK TIeBHI OCOOJMBOCTI Ta  JeTali3allis
3a0e3MeuyeThCSl HAIlIOHAIBHUM 3aKOHOJIAaBCTBOM. 30KpeMa, MpaBO Ha 3MiHY
IPOMAJITHCTBA BU3HAYAETHCS BHYTPIIIHIM ITPABOM JICPIKABH.

2. Opniero 3 ocoOmmBOCTEH € 3a0e3rledyeHHs IpaBa Ha CBOOOIY
NepecyBaHHs IUISXOM BHJIaul HEOOXIAHMX JOKYMEHTIB. 30KpeMa, I03BOJICHO
BUDK/KATH 32 KOPJIOH, SKIIO y 0COOM € JIF0UMi MacmopT 1 Bi3M, HEOOX1TH1 JJIs
KpaiH, skl BOHa Oaxkae BiABimaTH. SIKImI0 X ocoba HE MOXKETE€ OTPHUMATH
MacrnopT, TO y TaKOMY BHUNAJKy BOHA MOBWHHA IMOJATH 3asgBy HA OTPUMaHHS
CHEIlaJIbHOTO TPOI3HOTO JOKYMEHTa B MYHIIMMIANITET], /1€ 3apeecTpOBaHa.
OTxe, y pa3l HEMOKIMBOCTI 0(OPMIIEHHS 3aKOPJOHHOTO MACOPTa, TPOMAISTHH
VYKpainu 3MOXyTh peajizyBaTh CBO€ MpPaBO Ha cBoOOAy mepecyBaHHs. Kpim
TOro, 3a 3aKOHOJIABCTBOM benbrii TUMYacOBUM 3aXHUCT HE MPUITHHSAETHCS
aBTOMATUYHO Yepe3 BI3UT B YKpaiHy, MPOTe TaKi HACIIJIKK HE BUKIIOYAIOTHCS.

Cnucok euxopucmanux oxcepen:

1. Temporary protection EU. URL: https://home-affairs.ec.europa.eu/
policies/migration-and-asylum/common-european-asylum-system/temporary-
protection_en

2. Temporary Protection: Belgium. URL.: https://asylumineurope.org/wp-
content/uploads/2023/04/AIDA-BE_Temporary-Protection_2022.pdf

3. Ukraine Refugee Situation // The Operational Data Portal. URL:
https://data.unhcr.org/en/situations/ukraine

4. Rights and obligations: Rights and obligations of asylum-seekers


https://home-affairs.ec.europa.eu/

120

(applicants  for international protection) URL: https://help.unhcr.org/
belgium/en/rights-and-obligations/

5. Information on temporary protection in Belgium. Luxembourg:
Publications Office of the European Union, 2022. 18 p. URL:
https://euaa.europa.eu/sites/default/files/2022-06/Booklet_Belgium_ EN.pdf

6. Indopmamiitna Opomrypa Ui yKpaiHIIB, SKi MPOCSITh THMYACOBOTO
saxucty B bemsrii. URL: https://dofi.ibz.be/en/themes/ukraine/informaciya-
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Hayxosuii  xepiénux:  nmomeHT  Kadempu  KOHCTUTYIIMHOTO 1
MyHIOUIaabHOro mnpasa topuauuHoro ¢pakynerery XHY 1m. B.H Kapasina,
K.}0.H., CT. nociaiaauk ['pumiko JI.M.

3ABJAHHS OPT'AHIB MICLHHIEBOT'O CAMOBPSI/TYBAHHSI B
3ABE3IEYEHHI IIPAB BHYTPIIIIHHO NEPEMIIIEHUX OCIB:
IMOPIBHSAHHS ITPAKTUKHA YKPATHU TA KPAIH
€BPOIENCHKOI'O COIO3Y

Bypin Imutpo IropoBuy,
acmipaHT IOPUAUYHOTO (aKYIbTETY
XapKiBChKOT'O HaIlIOHATBHOTO
yHiBepcuteTy iMmeH1 B.H. Kapaszina

Baytpimnso nepemimieni ocobu (mami — BIIO) cTaHOBIATH BaKIUBY
CKJIaZIOBY CYYaCHOTO COLIAJIbHOTO Ta MOJITUYHOIO KOHTEKCTY B YKpaiHi Ta
kpainax €aponeiickkoro Coro3y (€C). Hacamnepen, BiIuy>KE€HHS uyepe3
KOH(JIIKT, TpUpOAHI KaTacTpou abo IHIII KPU30BI CHUTyalll 3MYIIye
MIJBHOHM JIIOIEHM LIyKaTHW MPUTYJIOK Ta 3aXMCT y BIACHIN KpaiHi abo 3a ii
Mexamu. 3abe3neuenHs npas BIIO e He nuiie MopanbHUM, ane W IpaBOBUM
Ta €TUYHUM OOOB'SI3KOM JIEp’KaBH B IIJIOMY Ta MICIIEBUX OpTraHiB BIaJH,
30KpeMa.

Vkpaina Ta kpainm €C MawTh Pi3HI MIAXOAW JO 3aKOHOJABYOTO
3abe3neuenns nmpaB BIIO. YuHHe 3aKkOHOAABCTBO YKpaiHW MPO MPaBOBUI
cratyc BIIO. 3okpema 3akonn Ykpainu «IIpo miciieBe caMoBpsiAyBaHHS B
Vkpaini» [1] Tta  «IIpo 3abe3meueHHs mpaB i CBOOOA BHYTPILIHBO
nepemiiieHux ocio» [2] HagarTh MEeBHI rapaHTil 010 AOCTYIY 10 OCHOBHHX
paB Ta COLIAJIbHOTO 3axucTy. BomHouac y kpaiHax €C 3aK0HOIaBCTBO
TakoX 3abesneuye mpaBa BIIO, ane piBeHb 3axXUCTy MOXeE BapilOBaTUCA
3aJIeXKHO BiJ KpaiHU.

DinancysanHs ma pecypcu.

VY Oaratrox kpaiHax €C wMicleBl OpraHd BJaAud MarOTh 3HAYHHMA
OIO/DKeTHUIM pecype, SKHM Moxke OyTH CHpsSIMOBAaHMM Ha 3abe3nedyeHHs
notped6 BIIO. Vkpaina Takoxx Hamaraerbcs 3abe3neunuTd (HiHAHCOBY
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niatpumky 1isi BIIO yepe3 pisHOMaHITHI mporpamMud Ta MNPOEKTH, MPOTE
OOMEXEHICTh OIO/DKETHUX pEecypciB  MoOKe OyTH MEpelIKoJ0 IS
MTOBHOIIIHHOT peati3allii X Mporpam.

lliompumka ma inmeepayis.

MicueBi opranu Biaau B YKpaiHi Ta kpainax €C BiIIrpatoTh KIOYOBY
poib y miarpumili Ta iHTerparii BI1O. Ile Mmoxe BKITtoUaTH HaJaHHS TOCTYITY
710 OCBITH, MEJIUYHUX TOCIYT, KUTJA Ta IHIINX COLIANbHUX Mociayr. Opranu
MICIIEBOTO  CAaMOBpSAIYBaHHS  MOXYTh  3IHCHIOBATH  CIIBIpAIl0 3
MDKHApOJHAMH Ta HEACPKAaBHUMU OpTaHI3aIlissMH i 3a0e3MedeHHs X
MOCITYT, MOAIOHO 10 MPAaKTUKH B Jieskux KpaiHax €C.

Cucmema MOHIMOpUHSY MA OYIHKU eheKmUBHOCMI.

MoHiTopuHT Ta OLIHKa epeKTUBHOCTI mporpam Ta mociayr BIIO e
BOXJIMBUM €TamoM y 3a0e3ledeHH] ixHiX mpaB Ta notped. Y kpainax €C
4acTO BUKOPHUCTOBYIOTHCSI CHUCTEMH MOHITOPUHTY 3aCaJHUYOl OIHKH, SKI
JTIO3BOJISIIOTH  OI[IHUTH €(EKTUBHICTh MpOTrpaM Ta BHUSBUTU MPOOJIEMHI
MUTAHHS JIs1 TIOJIaJIBIIOT0 BAOCKOHANIEHHS. Y KpaiHa TakoK pPO3BUBAE MO 10H1
MEXaHI13MH, MIPOTE€ BOHU MOXKYTh OYTH MEHIIl pO3BUHEHUMU depe3 (PiHaHCOBI
O0OMEKEHHS Ta HeCTA0TbHICTb.

Cnisnpays 3 2pomMaoCcoKicmio ma Heyps008UMU OP2aAHIZAYIAMU.

['poMaachKIiCTh Ta HEYPAIOBI OpraHi3alii BIAITPAIOTh KIOYOBY POJIb Y
3a0e3nedenHi marpumkua BITO Ta BucBitTieHH1 ixHiX notped. Y kpainax €C,
1l oprasizaiii 4acTo MalwTh CUJIBHY CTPYKTYpy Ta BIUIUB, IO J03BOJISE M
e(EeKTHUBHO BIUIMBATH Ha PIIICHHS MICIIEBUX OPTraHiB BJIaJM Ta 3a0e3nevuyBaTu
HEOOXIHY JOMOMOry. YKpaiHa Tako)X CIIOCTepirae MiJBUILIEHUNA I1HTEepec
IPOMAJICLKOCTI Ta PO3BUTOK HEYPSIOBHX OpTraHizaiii y imiil chepi, ane ixHi
MOKJIMBOCTI MOXYTh OyTH OOMEXEeHMMH dYepe3 (PIHAHCOBI CKJIAIHOII Ta
MOJIITUYHI 0OCTaBUHHU.

Jlocmyn 0o punky npayi.

JlocTyn 10 pyuHKY mparii € KirodoBuM acriektoM iHterpaitii BITO y HoBi
cycrniibetBa. Y KpaiHax €C iCHYIOTh TporpamMu MIATPUMKH 3aHSTOCTI,
HaBYaHHA Ta mignpuemHunTBa s BITIO, ski cripsMoBaHi Ha TOJICTIICHHS
IXHBOT'O BXOY Ha PUHOK nparti Ta 1 IBUIICHHS IXHBOI
KOHKYPEHTOCIPOMOKHOCTI. YKpaiHa TakoK po3poOiisie MoAiOHI Mporpamu,
ajie HepiBHI YMOBHU JIOCTYITy 10 PUHKY Ipalll Ta BUCOKUM PiBEHb 0€3p0OITTS
MOXXYTb yCKJIaAHIoBaTH iHTerpaiito BI1O.

Kynemypha aoanmayia ma 83aemMopo3yMiHHs.

Kynpryphna agantanis BI1O Ta nigTpumka B3aeMOpPO3yMiHHS MK HUMH
Ta MICIIEBUMH TpOMaJIaMU BaXUIUBI JIJISl YCIIITHOT iHTerparii. Y kpainax €C,
porpamM Ta MPOEKTH CIPSMOBaHI Ha CHPHSIHHS KyJIbTYPHOI B3a€MOJIIi Ta
B3aEMOPO3YMIHHA. YKpaiHa TaKoK pPO3BUBAE MOI0HI 1HIIIATUBH, MPOTE MOXKE
CTUKATUCS 3 BUKIIUKAMHU

Ilcuxocoyianvha niompumka ma mpasmamuyHul cmpec.

[lcuxocomianbHa maTpuMka Mae Benwke 3HadeHHs mius BIIO, ski
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MOXYTh TEpPEKUBATH TpPaBMAaTUUHUN CTpEeC BHACHIZIOK KOH(QIIIKTIB,
NPUPOJHUX KaTacTpod abo IHMMX Kpu30oBUX cuTyalii. [Iporpamu
TICUXOJIOTIYHOT MIATPUMKH Ta MCHXOTeparii, a TaKoXX po3poOka MexaHI3MiB
pearyBaHHs Ha KPHU30Bl CHUTYyallli € Ba)IMBUMHU AacCIEKTaMU TyMaHITapHOI
nonomoru aiisg BITO. Tlorpebu y mcuxocoltiaibHii MATPUMINT MOXKYTh OyTH
pizHuMu A pizHux rpyn BIIO ta BumaraTu iHIMBITyaqbHOTO MiIXOTY.

T'ymanimapna oonomoea ma MidcHapoOHa cnignpaysl.

['ymaniTapHa pomoMora Ta MDKHapOJHA CIIBIpAI BaXKJIUBI JUIS
3abesneyeHHs notped BIIO, ocob6mmBo B ymMoBax KOHQIIKTIB Ta KPU30BUX
cutyanii. MiKHapoIHI TyMaHITapHI opraHizaiii Ta MeXaHI3MH CIHiBIpalll
MOXXYTh 3a0e3meunTd HeoOXxiAHy aonomory ta marpumky BIIO, a Takox
CIpUATH OOMIHY JIOCBIJIOM Ta KpalluM IMpakTukamu 3 kpainamu €C. Micuesi
OpraHd BIJIaJW TOBMHHI aKTHBHO CITIIBIPALIOBATH 3 MIXHApOJHUMU
napTHepaMu st 3a0e3MedeHHs] KOopauHaIlli Ta e(eKTUBHOCTI TYMaHITapHOT
JIOTIOMOTH.

Po3zsumox miepayitinoi nonimuxu ma 3akoHooascmaea.

Po3BuTOK MirpamiifHOi TMOMITUKM Ta 3aKOHOJABCTBA € KIIHOYOBHUM
acniekToM 3abe3nedeHHs 3axucty npas BITO. Ykpaina ta kpainu €C noBuHH1
pPO3BUBAaTH Ta BJIOCKOHAIIOBATH 3aKOHOJABCTBO Ta IMOJNITUKY MO0
BHYTPIIIHBO TEPEMILIEHUX OCi0, 30KpeMa CTOCOBHO HAJaHHS CTaTyCcy
ODKEHIIS, 3aXUCTy BIJ JUCKPUMIHAII Ta HACUJILCTBA, a TaKOX JOCTYIY 0
OCHOBHMX TMpaB Ta mnochayr. EdexkTtuBHa wMirpauiifHa TOJITHKA Mae
3a0e3neuyBatu iHTerpauiro BIIO B MicueBi CHUIBHOTH Ta COPUATH IXHHOMY
cTablIbHOMY Ta 0€3MeYHOMY KUTTI0. MiclIeBl OpraHu BJIaJu MalOTh BAKIUBY
poJib 'y BIPOBAPKCHHI MIrpamiiHol TMOJITUKA Ha MICIIEBOMY DIBHI,
3a0e3nedenni 3axucty npaB BIIO Tta cnpustHHI iXHINM 1HTerpaiii B HOBE
corianbHe cepenonuiie [3].

IlepcriekTBM ~ CHIBpOOITHUIITBA  BKJIFOYAIOTh  MOMKJIMBOCTI  JIJIS
B3a€EMHOT0 HaBYaHHS Ta OOMIHY JOCBIOM MK YKpaiHoto Ta kpaiHamu €C,
10 MOKE CIPUATH NMOAAIBIIOMY MOJiNIIeHH0 yMoB 1iyist BITO.

Hanpuknan, B Himewunmni g0 (QyHKIIH oOpraHiB  MiCIIEBOTO
CaMOBpSIIyBaHHS Y KOHTEKCTI MiATPUMKH Ta 3axucTy npas BIIO BxoasaTs:

1. Opraau MiCIIEBOTO CaMOBpPSAYBaHHS AaKTHUBHO CIIBIPALIOIOTH 3
YPSIOBUMM OpraHi3alisiMd Yy BIPOBA/PKEHHI MpOrpaM Ta MPOEKTIB,
cupsiMmoBaHuX Ha iHTerpaiito BIIO B micueBi CiijIbHOTH.

2. MicueBi opraHd BHUKOHYIOTh (YHKIIIO HaJaHHS COLaIbHOL
JIOTIOMOTH, sIKa BKJIIOYAa€ B ceO€ KUTIIOBY MiATPUMKY, MEAUYHY JOTOMOTY,
NCUXOJIOTIUHY MIATPUMKY Ta 1HII nociyru mis BITO.

3. Opranu wMmicHeBoro caMoBpsiAyBaHHs B HiMewyunHi Takox
3a0e3MeuyloTh PO3BUTOK MICIEBOI 1HGPACTPYKTYpH, IO BKIIOYAE B cebe
JIOCTYTI IO OCBITH, 3I0POB's, TPAHCIIOPTY Ta 1HIIUX MOCIYT, SIKi € BAXJIMBUMHU
mutst inTerpartii BITO.

4. OpraHnd MICLEBOTO caMOBpsAyBaHHS B HimeduuHi CHpUSAIOTH



123

coliokynpTypHit amanrtamii BIIO, opranizoByrouM 3axoad Ta MpPOTpaMu,
CIpsIMOBaH1 HAa BUBYEHHS MOBH, KYJIbTYpH Ta 1CTOpPIi KpaiHH.

5. Opranu MiCIIEBOTO CaMOBPSAYBAaHHS MNPUJIISAIOTH YBary 3axojiam
3axucty BIIO Bin auckpuMiHalii Ta HaCWJIbCTBA, CHPUSIOYH PO3poOIl Ta
BIPOBA/DKCHHIO TOJITUK 1 MporpaMm, CIPsSIMOBaHUX Ha 3aroOiraHHS UM
SIBUILIAM.

6. Micuesi opranu B HimeuunHi Takox OepyTh y4acTh Y MIXKHApPOIHIN
CHiBIpali Ta OOMiHI JOCBIOM 3 IHIIMMH KpaiHamMu y cdepl MiIATPUMKH Ta
3axucry npas BIIO [4,5].

o  cTocyeTbes YKpainu, TO MOKHA BUOKPEMHUTH HACTYITHI 3aBJAaHHS
OpraHiB MICIICBOTO CaMOBPSAyBaHHs, sIKI COPsIMOBaHI Ha 3a0e3MeUYeHHI MpaB
BHYTPIIIHBO MEPEMIIIIEHUX OCI0:

1. MicueBi opranu caMOBpSyBaHHS BiJIIOBIIAI0OTh 332 OpraHi3aIliio Ta
HaJaHHA )XuTiI0Bo1 miaTpuMku BIIO, 3a6e3nedyoun 10CTyM 10 THUMYAaCOBOTO
YH MOCTIHHOTO KUTJIA.

2. Opranu MiCLIEBOTO CaMOBPsIyBaHHs cHpusioTh y goctymni BIIO no
MEIUYHUX TMOCIYT, OPTaHi30BYIOUYM MEIUYHI OTJISIU, HA/Ial0ud KOHCYJbTAIlll
Ta MOCEPETHUIITBO Yy JIIKYBaHHI.

3. MicueBl opraHd HaJalTh COLIAIBHO-TICUXOJIOTIYHY MIATPUMKY
BIIO, oprani3oByro4HM KOHCYJbTallli, IPYNOBI 3aHATTA Ta ICHUXOJIOTITYHY
JIOTIOMOTY.

4. Opranu MiCIIEBOTO CAaMOBPSAYBaHHS CITIBIPAIIOIOTH 3 YPSIOBUMU Ta
HEYpSAIOBUMH OpraHi3alisiMH y peaii3alii OCBITHIX Ta HaBYAJIbHHUX Mporpam
st BITO, 3a0e3nedyroun ixHe HaBYaHHS Ta MPOQeCciiiHy TIATOTOBKY.

5. Micuesi opranu chopusitots iHTerpamii BIIO na punok mpaii,
OpraHi3OBYIOUM TPOrpaMH MIATPUMKH 3aWHATOCTI, HaAaro4yu 1HGOpPMAIIiI0
PO BaKaHCIi Ta HAAAIOYH MOCITYTH 3 MpaleBIallTyBaHHS.

6. Opranu MICIIEBOTO CaMOBPSAYBAHHS CIPHUSIOTh KYJbTYpHIH
amanrarii BIIO, opranizoByloun KyJbTYpPHO-TIPOCBITHUIIBKI 3aX0JU, MOBHI
KypCH Ta 1HII MOii, CIpsIMOBaHI Ha 3HAOMCTBO 3 MICIIEBOIO KYJIBTYPOIO Ta
TPaIUITISIMHU.

7. MicueBi opraid po3BHBAaIOTh MPOTPaMU Ta 1HIIIATUBHU, CIIPSIMOBaHI
Ha MIATPUMKY comiansHoi 1HTerpamii BIIO y MicleBUx CHUIBHOTAX,
BKJIFOUAIOYH Y9acTh Y TPOMAJICHKUX 3aX0axX Ta CMUTFHUX MPOCKTaX.

8. Opranu MICLEBOI0 CaMOBpPSAYBaHHS O€pyTh y4acTh Y MIXKHAPOIHIN
CriBOpari Ta OOMiHI JOCBIIOM 3 IHIIMMHU KpaiHaMU IIOAO MIATPUMKHA Ta
3axucty npas BIIO.

Otxe, xo4a 00HMIBI KpaiHu poOISITH cipoOu 3abe3neuntu npasa BITO
4yepe3 MIsUTbHICTh OPTaHiB MICIIEBOTO caMOBpsyBaHHs, B HimeuuuHi 1151 posib
MOXe OyTH OIIbII PO3BUHEHOIO 1 €()EKTUBHOIO dYepe3 OLIbII PO3BHHEHY
CHUCTEMY COIIaJIbHOTO 3aXUCTy Ta 1HGPACTPYyKTypH. Y TOH Hac sk B YKpaiHi
ICHYIOTh BUKJIMKH, TIOB’s13aH1 3 00MEKEHUMH PECYpCaMH Ta HeCTaOIbHICTIO B
PO3BUTKY 1HPPACTPYKTYpH, 1110 MOXKe yCKIaaHoBaTu curyaiio BIIO.
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Takum 4YMHOM, JJIi CTBOPEHHS OLIBII PO3BUHEHOI Ta e(dEeKTUBHOL
cuctemu miarpumku BIIO B YkpaiHi, aHanoriudy 1o cucremu B kpainax €C,
HEOOXITHO BHPOBAaIUTH pAn 3axofiB Ta pedopm. Ilo-mepme, VYkpaina
MOBUHHA IMIJIBUIIMTH pPIBEHb coliansHoro 3axucty BIIO, 3a6e3neuyroumn
JIOCTYTI JIO COLIAJIbHOT JJOTIOMOTH, MEIMYHOT CTPAXOBKH Ta 1HIIKX COLIAIbHUX
nocyT. I{e Moke BKIIFOYAaTH PO3MIMPEHHS IPOTpaM COIiabHOI JOTIOMOTH Ta
BJIOCKOHAJICHHs] MeXaHI3MiB jgoctymy g0 Hei. [lo-mpyre, HeoOXimHO
1HBECTYBAaTH y PO3BUTOK MICIEBOi 1HPPACTPYKTYpH, 3a0€3MeUyI0un JOCTYII
BIIO no ocBiTH, MEIWYHUX YCTAHOB, JKHUTJA Ta 1HIINX BAXJIMBUX PECYPCIB.
[To-Tpete, Ykpaina Moxe BIPOBAIUTH MPOrpaMu iHTerpaitlii, moaiOHi 10 TUX,
mo AitoTe B HimewuwHi, $Ki BKJIOYAlOTh KypCH MOBH, MNpoQeciiHy
MITOTOBKY, MIATPUMKY B MpalleBlIAITyBaHH] Ta 1HIII MMOCIYTH, CIPSIMOBaH1
Ha ycmimHy iHterpamito BIIO B cycninbetBo. [lo-uerBepre, BaxIJIMBO
3allydaty TpoMaJCchKicTh A0 miaTpuMku BIIO, cTBOproroun mapTHepcTBa MiX
MICIICBUMH TPOMAJCBKUMH OpraHi3amisiMd, OI13HECOM Ta Jep KaBHUMH
CTPYKTYpaMH JiJIsi CIUTBHOTO PO3B’s3aHHS MpoOJieM Ta HaJaHHS MIATPUMKHU
BIIO. HacamkiHenp, 1y BOPOBAKEHHS 3MiH MOTpiOHA MOJITHYHA BOJISA Ta
aKTHBHA YYacTh JIEPKABHUX CTPYKTYpP Y pedOpMyBaHHI CUCTEMH MIATPUMKH
BIIO. e Mmoxe BKIr0OYaTH pepOpMH B 3aKOHOJIABCTBI, OI0KETHOMY IPOIIEC]
Ta OpraHi3ailiiiHi 3MiHHU.
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ITAHAEMIsSA COVID-19 TA IIPABO MUPHI 30PN

I'osoBarenko Mapuna IOpiiBHa,
acriipanTka kadeapu MIKHApOIHOTO IIpaBa
Ta TOPIBHSJILHOTO MTPABO3HABCTBA
(dakynbpTeTy Mi>KHAPOJHUX BITHOCUH
HarionansHOTro aBialfiitHOro yHiBEpCUTETY

MupHi 310paHHs € pyHAaAMEHTaTbHUM MIPABOM, a MMPOTECTH € HEHMOBIPHO
MOTYXXHUM 1 YCIIIIHAM 3acO0OM BiJICTOIOBaHHS Ta 3aXHCTY IHIINX XUTTEBO
BaxJIMBUX TpaB. Cujia 1bOro npasa OyJia MpOJIEMOHCTPOBAHA i1 Yac MaHeMii,
KOJIM JIFOJIU TIPOJIOBKYBAJIM BUXOJIUTH HA BYJIHUIIl B YCiX perioHax CBITy. Xoua
nangemis COVID-19 mie Ounbliie mocTaBuja Mija 3arpo3y HpaBO Ha MHPHI
310paHHs, JIOJU MPOJOBKYBAIM BUXOJUTH HA BYJHII, 1100 BHUCIOBUTH CBOIO
CTypOOBaHICTh, OB’ s13aHy 3 COVID-19, 1 BUMaratu iHIIMX BaXJIMBUX MPaB.

3 6epes3ns 2020 poky, ko COVID-19 OGyB orosoiieHuil maHAEMi€ro,
ypsSiIM M0 BChOMY CBITY 3alpOBaJMIM CyBOpI OOMEXKEHHS 13 3a00pOHOI0 YH
OOMEXeHHAM MyOniyHuX 300piB. MiKHapoJIHE MpaBO B Traiay3l MpaB JIIOJWHU
YITKO BKa3zye, 10 X04a OOMEXKEHHS IpaB JOMYCTHMI MiJ Yac HaA3BUYANHOI
CUTYyallli B Taly31 OXOPOHU 310POB s, 111 0OMEXXEHHS Mal0Th OYyTU HEOOX1THUMH,
IPOMOPILIAHUMY, HEAUCKPUMIHAUIMHUMHA 1 [IATH TPOTITOM OOMEKEHOIO
nepioAgy 4vacy. Brmanma Hapomy crana mij ygapom, AesSKl ypsau MU Aaii i
BUKOPUCTOBYBAJIM MaHAEMIIO K NPHBIA A NOAAIBIIOTO OOMEXKEHHS
rpoMaasiHCbkUX cBoOoj. CrnemiansHuit gomoBigad Opranizamii O0'enHaHUX
Harmiii (OOH) 3 muTanHs mpo mpaBo Ha cBOOOAY MHUpPHHX 300piB Ta acorarii
Kneman Byne momepenus, 110 maHieMis HE MOBUHHA BUKOPUCTOBYBATHUCS SK
MPUBLT JUIs IPUAYIIEHHS MpaB B3araji abo mpaB Ha CBOOOy MUPHUX 300piB Ta
acolriarliii 30Kkpema.

OOmexeHHST Ha TpOMAaJChKi 300pW MiJg dYac TMaHAeMii CIOYaTKy
NPU3YNUHWIN JIesIKI MacoBi mpoTecTHl pyxu. Lle cmocrtepiramocss B Takux
kpainax, sk Ymm, Yexia, Iamis ta JliBan. Y nedkux KpaiHax, BKJIIOYAIOYH
VYropuwmny, Iranito, Ilanectuny ta CiHramyp, pyxu aJanTyBalucs, 1 JIIOAH
MOYajiy BJAIITOBYBAaTH OJAMHOYHI Ta COI[AJbHO JAMCTAHIIMOBAaHI MPOTECTH, Y
TOMY 4YHCJl TpPOTECTH Ha CBOiX OalkoHax Ta uepe3 OHJIAMH-TIaT(opmu,
BKJIIOUAIOUM colliaibHl Mepexi. OpHak uepe3 JesKuid yac OaraTo Jrojeu
MOBEPHYJIMCS Ha BYJIMIN, MO0 MNpPOTECTyBAaTH MijJg 4ac maujeMii. biabmricts
pOTECTIB OyiaM O€3MOCepe/IHbO MOB'A3aHUMHU 3 MaHAEMIEID, a YacTO TaKOX
JIFO]TM BUCJIOBJTFOBAJIM HAarajibHI BUMOTH, TIOB'SI3aH1 3 OCHOBHUMH MPaBaMH.

[Tanmemiss BusiBHJIa 1 1mIe OuIbIe TOCHIWIA TI00ATbHY HEPIBHICTS.
BiamoBigHo, 6araTto mpoTecTiB, 0 Majd MICIE ITiJl Yac maHAeMii, BUCBITIIHIIH
nepeBakaHHs COIlaJIbHOI Ta eKOHOMIYHOI HepiBHOCTI [1].

VY 1eit nepio 0K BIAIITOBYBAIU aKIIii MPOTECTY 3 11101 HU3KU MTUTaHb,
y TOMY YHCJ1 MPOTECTU MPOTHU KapaHTHUHHUX 3ax0iB y 3B's13ky 3 COVID-19 ta
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MPOTECTH 13 3aKIMKaMU CKacyBaTH 3axoiu 1040 6oporsou 3 COVID-19 uepes
rojiof, OimHICTH 1 O6e3poOiTTs. IHIN BUHNUIM Ha ByJuIl, o0 OopoTHCs 3
PacoBOIO HECIMPABEIMBICTIO, TE€HIEPHUM HACHIBLCTBOM, KOPCTOKICTIO MOMIIT
Ta MOTaHUM TOJITUYHUM KEPIBHUIITBOM.

[lin yac mamjemMii JIOAWM TaKOXX BUWIILIM HAa BYJHIN, II00 BUCIOBUTHU
MPOTECT MPOTH MOIH, oB's3aHuX 13 COVID-19, Bix niif ypsay momao 60poTsou
3 MaHJEMIEI0 Ta 3aXOMAiB MIOJA0 OJOKYBaHHA [0 BIJICYTHOCTI EKOHOMIUHOI
JIOTIOMOTH Ta MOOOI0BAaHb L1010 TPYAOBUX MPAB.

[Iporectn mpOTH TPYDOBUX MpaB ad0 MPOTECTH OKPEMHUX CEKTOPIB Oyn
3apeecTpoBaHi K MiHIMYM y 42 kpaiHax. CTaH MEIMYHHUX MPAIiBHUKIB OYB y
LHEHTpl yBaru MijJg 4Yac MaHJeMii, 1 0araTto JiKapeHb OOpOoJIUCA 13 CILUIECKOM
iHpexuin COVID-19. V kinpkox kpaiHax, y tomy uucii y ®paniii, Kocoso,
Jlecoto, Manaiizii, Mekcuii ta Ilakucrani, meacecTpu, Jikapli Ta MeEIUYHI
MpaIiBHUKK  BJAIITYBaJIM  COIIIAJIbHO JUCTAHIIIHOBaHI akKIiii IPOTECTY,
BUMArarouy MOKpaIleHHsS YMOB Ipalll, y TOMY YUCJi OLIBIIOI KUTBKOCTI 3ac00iB
1HauBITyanbHOro 3axucty (313) Ta mokpareHHs: poboyoro yacy ta 3apriatu. B
Icnanii, TpaiiBHUKM 3amUTyBalid: «XTO OyAe HArisIaTd 3a JIOJbMH, SIKI
HarJIS1al0Th 33 BaMU?».

[HI11 cexTopH, Takl SIK TOTEJIbHUHN O13HEC, Yy TOMY YHUCHl Kade, pecTopaHu
Ta 0apH, TaKOX BJIAILTYBAJIM aKIlii IpoTecTy, y ToMy uuca B bonrapii, Itanii,
KocoBo, Mekcuii ta Yopaoropii. Jleski NpeIcTaBHUKU TOTEIBHOIO CEKTOPY
BJIAIITYBAJIM aKLli MPOTECTY Yepe3 BIACYTHICTh (PIHAHCOBOI MIATPUMKHU 3 OOKY
YpSAIB MiJ Yac MaHeMii, TOJI1 SIK 1HII 3aKJIMKAIU 10 BIAKPUTTS CBOTO CEKTOPY.

V¥ takux kpaiHax, sk Kam6omxa, Jlaoc, Manbnisu, Hinepnanau, [lanama,
[lepy, TaiiBanb 1 TamKkukucTad, pOOITHUKM B TaKUX Taiy3siX, SK BUPOOHHIITBO
OJIATY Ta TEXHOJIOTIH, JIOTICTUKA, TPAHCIIOPT, OYIBHUIITBO Ta TpHUY000yBHA
MIPOMUCIIOBICTh, BJAIITyBajdu akiii mporecty. Lli akmii mnporecty Oynu
OpraHi3oBaHi 4epe3 HU3KY Mpo0JeM, BKIIOYAI0YM HEBUILIATY 3apOO0ITHOI TIaTH,
BIJICYTHICTh 3aXOJiB 3axucTy Ha poOouomy wmicmi Big COVID-19, Hemoackki
YMOBH IIpalli Ta BIJICYTHICTh POOOTH ITi/T Yac MaHaeMii.

VY Takux kpainax, sk XopBarig, Mekcuka Ta Yranma, HeopmaiabHI
TOProBIll Ta Majaui Oi3Hec, SKI OCOOJMBO TOCTPXIAIM T 4Yac TaHIeMii,
3aKJIMKaId ypsAJl HaJaTd TEePMIHOBY jomoMory. BiacytHicte pobotu Ta
3pOCTaHHs PIBHS O€3pOOITTS BHACHIOK MaHAEMIi TakKoXX OyJM KIHOYOBHUMHU
NUTaHHSAMU TPYJOBUX MPaB NIAHATUMH M1 4aC IPOTECTIB.

[IporecTn Ha 3aXUCT IHIIUX €KOHOMIYHMX, COLIAJbHUX Ta KYJIbTYPHUX
npaB npounum moxHaimenme y 33 kpainax. [leski OaTbku, BUMTENl Ta Yy4HI
3aKJIMKAJIN 3aKPUTH IIKOJIH 1] Yac MaHeMii, TOKPAIUTH OHJIaifH-HABUYaHHS Ta
3axoau OE3MeKH, B TOW Yac SK IHIN 3aKJIMKAIM 3HOBY BIIKPUTH IIKOJIH Ta
yHiBepcutTeTu. L{i mpoTectn Oynu opraHizoBaHi B TaKuX KpaiHax, sk AsbaHis,
AzepOaiimxan, bonrapis, I'peris, Anonis ta CepoOist.

3axucT mpaB MITpaHTIB 1 ODKEHIIB MiJl 4Yac KapaHTHHY TakKox OyB
KJIIOYOBOIO BHMOTOIO i Yac JESKUX MPOTECTIB, y TOMy uuciai B Mekcui,
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Hemaii, Pyanai ta CIIA. YKopcTokicTs MOMIIIT Mg Yac 3aCTOCYBaHHS 3aXO]IiB
10J1I0 OOMEXEHHS BOJII TaKOK BUKJIMKaJa MPOTECTH B TaKUX KpaiHax, ak Kenis
Ta Mekcuka.

VY takux kpainax, sk bpazumis, Uexis, ['Baremana, Mamnaiiziss, Mekcuka Ta
CrnoBenis, Oynu opraHi3oBaHl aHTUYPSJIOBI akilii MPOTECTY 13 3aKIUKAMH 10
YPAIIB NPUTATHYTH 10 BIAMOBIAAIBHOCTI a0 MITH y BIJACTaBKY 4epe3 MOTaHy
peaxIlio Ha MaHIEeMIfo.

VY nedaxkux BUIIaIKax JIIOIW MPOTECTYBaJIM MPOTH 3aCTOCYBAHHS 3aXO/iB
COVID-19, Takux K HOCIHHS MacOK, COIllaJIbHE JUCTAHI{IFOBAaHHS Ta BaKIIMHHU.
Jlo HUX BIIHOCATHCS TPOTECTH, MO MOIIMPIOIOTH Je31H(GOPMAIIII0 Ta TEOPIo
3MOBHM Npo Bipyc Ta ma"zaemiro. L1 akiii nporecTy NpoHIUIM B TaKUX KpaiHax,
sk ABctpanis, benbris, bonrapis, Kanana, Xopsaris, Himeuunna ta CIIA [1].

[Topymienns nmpaBa Ha cBOOOIy MUPHUX 300piB MOXKYTh HAOYBaTH Pi3HUX
dopM: Bix 3a00pOHM NPOTECTY, OOMEXKEHHS Yacy Ta MiClsl IPOBEACHHS
POTECTy, OOMEXYBaJILHOIO 3aKOHOJABCTBA, HAJMIPHOTO 3aCTOCYBaHHS CHIIA
BJIQJI0F0, 3aTPUMaHHs MPOTECTYBAJIbHUKIB Ta BOMBCTBA POTECTYBAILHUKIB [2].

3acTocyBaHHS HAIMIPHOI CUJIM CHJIAMH O€3MEKH Tij] 4yac MPOTECTIB MaJo
Miclie SIK MiHIMYM y 79 kpainax, Bkitodaroun bpasuiniro, banrnanem, ExBanop,
Opanuito, Iamonesito, Kenito, YopHoropiro Ta TyHic. Y  KOHTEKCTI
HA/I3BUYAHNUX 3aX0JlIB BJIaJla MOXKE 3aCTOCOBYBATH CHILY JIMIIE Y Pa3i KpalHBOI
HEOOXITHOCTI Ta B 00Cs31, HEOOXIAHOMY JIJIi BUKOHAHHS CBOIX OOOB'SI3KIB, 1
JUIIE TOA1, KOJIM MEHII HeOe3MeyHl 3aX0/ld BUSBUINCS SIBHO HEC(EKTUBHUMM.
VY Oynp-skuii yac, y TOMy YKCH1 Mij Yac HaJ3BUYAHOTO CTaHy, Biaja MOBHUHHA
JOTPUMYBATHChH BIAMOBITHUX MIXXHAPOJHUX HOPM Ta CTaHAAPTIB.

3acTocyBaHHS HAJMIPHOI CHJIM 1HOJI BKJIFOUAJIO CMEPTh, 110 MPU3BOIUIIO
70 BOWBCTB TMPOTECTYBAJbHUKIB, IO 3aJ0KYMEHTOBAHO SIK MIHIMyM y 28
kpaiHax. B OcHoBuux npunnunax OOH momo 3acToCyBaHHS CHJIM Ta
BOTHEMAaJIbHOI 30p0i BKa3yeTbcs, 110 CMEPTOHOCHA CHUJla CyBOpPO J03BOJIEHA
JUIIEe 3a COpoOM 30€perTd KHUTTs, 1 cuja Mae OyTH MPOMOpIiiHA CKOEHUM
MIPaBOMOPYIICHHSM.

Jiist noTpuManHs cBOOOM MUPHUX 300piB YPsiAU OBUHHI:

1. 3abe3neuntH, mOO yci 3aKOHM Ta TOCTAHOBU, IO OOMEXYIOTh
nyOniyHl 300pu 3 MIPKyBaHb OXOpPOHHU 3JI0pPOB's, OyJIM HEOOXITHUMHU Ta
NPOMOPIIAHUMU 3 ypaxyBaHHSIM oOcTaBuH. Han3BuuaiiHa cutyailiss B ranysi
OXOpOHM 310poB's, BUKIMKaHa COVID-19, He noBUHHA BUKOPUCTOBYBATHCS SIK
IOPUBLI IJIs1 PUAYLIEHHS TpaB y LiJoMy abo mpaB Ha cBOOOJY MUPHHUX 300piB
30KpeMa.

2. 3abe3medre AOTPUMAHHS MDKHAPOAHWX TPABWI, IO PETYIIOIOThH
cBOOOMYy B IHTEpHETI, YTPUMYIOYHCH BIJl 3aMpOBa/HPKCHHS OOMEXKEHb B
[HTEepHETI, BKITIOUAtOUM 0OMEXEHHS B [HTEpHETI M1 Yac MPOTECTIB, Ta HATAIOUH
MPOTECTyBaJIbHUKAM JIOCTYII 110 1HhOpMaIii y OyIb-IKuii 9ac.

3. 3abe3neynTH 3HATTA OyAb-SIKUX HAKIAJCHUX OOMEXKEHb Ta IOBHE
BITHOBJIGHHS TMpaBa Ha CBOOOAYy MHUPHHX 300piB MICHsA 3aKIHYCHHS
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HAJ3BUYAHOI CUTYaIlil B Tally31 0XOPOHHU 3/10poB's, Bukimkanoi COVID-19.

4, TlyOGniyHO 3acyquTH Ha HAWBHUIIOMY PIBHI YCI BUIAIKH JIOBUIBHHUX
apemiTiB Ta 3aCTOCYBaHHS HQJAMIPHOI CWJIM CUJIaMH O€3MeKH y BIJANOBIJIb Ha
MPOTECTH.

5. IIpoBoauTu HeraifHi Ta HEYNEpeIKEeH1 PO3CIiyBaHHS BCIX BHUIIAJIKIB
JOBUIBHUX apelITiB Ta 3aCTOCYBaHHSA HAAMIPHOI CHUJIM CHJIAMU O€3MeKd y
KOHTEKCTI POTECTIB.

6. 3HATH 3BUHYBAueHHS Ta 3BUIBHUTH BCIX NPOTECTYBaJIbHHUKIB Ta
PABO3aXMCHUKIB, TMPUTATHYTHUX O KPUMIHAJIBbHOI BIANOBIAATBHOCTI 3a
3MIACHEHHSI CBOTO MpaBa HAa CBOOOJY MHUPHHX 300piB, Ta MEPETISHYTH iXHI
CIpaBH, 1100 3aM00IrTH MOAJIBIIOMY TIEPECTITyBaHHIO.

7. 3abe3neunTH 3BEPHEHHS /IO CYJIOBOI MEPEBIpKU Ta €pEeKTUBHI 3aCO0U
MIPaBOBOTO 3aXMUCTy, BKJIIOYAIOYM KOMIICHCAIII0, Y BHUIAJKaX HE3aKOHHOI
BIJIMOBHU Y IpaBi Ha CBOOOy MUPHUX 300piB Ta 3aCTOCYBAHHS HAJMIPHOI CHIIA
JIep>KaBHUMU OpraHamu.

8. IlepernsHyTH 1, mpu HEOOXITHOCTI, OHOBUTH ICHYIOUY MiJIFTOTOBKY 3
npaB JIFOAWMHU I TMOJiHii Ta cuil Oe3MeKdu 3a JOMOMOTOK MIKHAPOJIHHUX
EKCIIepPTIB Ta HE3aJeKHUX OpraHizaiiil TpoMaJsiHChKOTO CYCHIJIbCTBA, HI00
COPHUATH OUIBII TOCIIIOBHOMY 3aCTOCYBAaHHIO MIKHApOJIHUX CTaHIAPTIB Y
rajxysi TpaB JIFOJAWHH, BKIOYarourn OCHOBHI TPHHIMIM 3aCTOCYBAaHHS CHIIH
OOH [1].

Cnucox euxopucmanux 0cepen:
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2. The Impact of the COVID-19 Pandemic on the Right to Freedom of
Peaceful Assembly URL.: https://www.osce.org/odihr/525000.
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IHEPECHEKTHBH BHPOBA/IZKEHHA EJIEKTPOHHOI'O
I'OJIOCYBAHHA B YKPAIHI 3 METOIO 3ABE3IIEYEHHA
ITPAB JIIOAUHHU

I'yn3s JIvoomuiaa BsayeciaBiBHa,
KaHIUAAT IOPUANYHUX HAYK, TOIEHT,
JOIIEHT Kadeapu KOHCTUTYIIIHHOTO

1 MyHILIUTIATBHOTO TIPaBa
IOPUANYHOTO (PaKyIbTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcuteTy iMeH1 B.H. Kapa3zina

3 mosiBOI0 HOBUX 1H(QOPMALIMHUX TEXHOJOTIH mepes KpaiHaMu CBITY
BUHHUKAIOTh HOBI  3aBAaHHS y (GOpMYBaHHI Cy4aCHUX  KOHIICTIIIIH
iH(popmariiiHoro cycniabcTBa.  OcoOnMBY yBary MpHUBEPTANd  [MHUTAHHS
oprasizaiiii Ta npoBeAeHHs BUOOPIB Ta peepeHIyMiB 3 ypaXyBaHHSIM MaHaeMIi
COVID-19. V¥ 3B's3Ky 3 IUM HaIllOHATBHUM ypsiJiaM TOBEIOCS IIYKATH PIIICHHS
I0JI0 TPOBENCHHS BUOOPIB y CKIAJHUX YMOBaX, IO MPHU3BEIO O
BIITEPMIHYBaHHSI TrojlocyBaHHS y moHajn 50 kpainax. [leski kpaiHu, Taki SK
[Tonpmia, BHECIM 3MIHM JO BHOOPYOTO 3aKOHOJABCTBA, II00 JI03BOJIUTH
JMCTaHIIITHE TOJIOCYBAHHSI MOIITOIO.

Ha cporoanimHiii neHp noaioHa mpoOjieMa cTajla akTyaJlbHOI W B
VYkpaini, sika 3iTkHyJacs He nuiie 3 enigemietro COVID-19, ane ¥ 3 BBeAeHHAM
BOEHHOI'O CTaHy y 3B’SI3KYy 31 30pOiHOI0 arpeciero. HeMoXIMBICTh TPOBECHHS
BUOOPIB Y TaKMX YMOBaX MOPYIIYy€ MPUHIMI MEPIOJAUYHOCTI BHUOOPIB, IO €
OJIHUM 13 OCHOBHHMX BHOOpUUX cTaHaapti. [IpoTe, Ha Hallly TyMKY, MI)KHAPOTHI
BUOOpYl CTaHAAPTU CHPSIMOBAHI HE JMIIE Ha 3a0e3MedYeHHs MePiOUYHOCTI
BHOOPIB, ajle i Ha 3a0e3meueHHs 3arajbHOTO, BUIBHOTO, PIBHOT'O, TAEMHOTO 1
OpsMOTO  TOJOCyBaHHs. JoTpMMaHHS [HMX TPUHIUIIB  CBIAYUATH  IIPO
JIEMOKpPATUYHHUM XapakTep BUOOPIB Ta JETITUMHICTh OpraHiB JIEp>KaBHOI BJIaJH
Ta MICIIEBOT'O CAMOBPSITyBaHHS.

VYkpaina, Tak camo Sk 1 06araTo IHIIUX KpaiH, 3aCTOCOBY€E TPATULIAHY
CUCTEMY BHOOpIB, MPOTE BOHA HE MOXKE rapaHTYBAaTH MPOBEICHHS BUOOPIB B
MOBHI# BIAMOBITHOCTI 70 BCIX BHUINE3ragaHuX NpuHIUIIB [1].

BigmMiHHOIO 0COOJIMBICTIO CHCTEMHM €-TOJIOCYBAHHSI € MOXKJIUBICTh
MpOBEJIeHHs] BUOOPIB, sIKI BIAMOBIAAIOTh MDKHAPOJHUM BUOOPUYHUM CTaHAApTaM
[2]. OmHak JETiITUMHICTh €IEKTPOHHUX BUOOPIB 3aJICKUTH BiJ TOTO, UM 3JIaTHA
JepkaBa 3a0€3MeYnTH TOTPUMAHHS OCHOBHUX IPaB y4YaCHUKIB BHOOPUYOTO
npoiiecy. byab-sika nepkaBa, sika BHUKOPHUCTOBYE CHCTEMY €-TOJIOCYBaHHS,
MOBMHHA TapaHTyBaTH BHUOOPIIM CIIPaBEUIMBICTh, MPO30PICTh Ta OE3IMEKy
BUOOpUOro mporiecy. 3 HAIIOi TOYKH 30pY, HACTYNHI IpaBa TMOBHHHI OyTH
3a0e3MneyeHi AepKaBol: MPaBO HA MPHUBATHICTH 1 KOH(IAEHININHICTD, MPAaBO Ha
JOCTYMHICTh, MPAaBO Ha HEAMCKPUMIHALIIO, MPaBO Ha iH(pOpMallilo, MpaBo Ha
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NepeBIpKy CBOTO TOJIOCY.

3a0e3neueHHs] BUINE3TalaHUX MpaB IiJ 4Yac €-TOJOCYBaHHS BHUMarae
pEeTeNbHOr0 MPOEKTYBAHHS Ta TMEPEBIPKM EJIEKTPOHHUX CHCTEM, a TaKOX
BIPOBA/DKCHHS  BIJMOBIAHUX TMPABOBUX Ta IHCTUTYLIMHUX MeEXaHI3MiB
KOHTpOJIt0O Ta Harsiay. Jleski KpaiHu B)Ke YCIIIIHO BUKOPUCTOBYIOTH €-
TOJIOCYBaHHSI B pi3HUX (opMax, cepell SKUX BUAUIAEThCS EcToHis, sK ogHA 3
nepeoBuX y Li cdepi, BUKOPUCTOBYIOUM €NEKTpOHHE rosiocyBanHa 3 2005
poky. Iami kpainu, taki sk [lIBerinapis, Hinepnanmou, [IBemis, CIIA, Iamis ta
bpaswtisi, TakoK BUBUAIOTh 200 BIPOBAKYIOTH Pi3HI (POpMH €-TOJIOCYyBaHHS.

[Ipotsirom ocTaHHiX ABaAUSATH pokiB Paga €Bponu BH3HAuUMIa OCHOBHI
OPUHIUMON Ta CTaHAAPTA BUKOPUCTaHHS 1H(POPMALIMHO-KOMYHIKAIIHHUX
TEXHOJIOT1M i yac BHOOpUOro mporecy B psai AokyMmeHTiB. Lli gokymeHTH
BKJItOUaroTh KoJiekc HalleHOI MpakTUKU y BUOOpUMX clipaBax BeHneriaHchkoi
komicii [9], Pexomenparii Mmoo MpPO30POCTI EICKTPOHHHUX BHOOpPIB [3],
PexomeHparii moao ceprudikalilii CHCTEM €JIEeKTPOHHOrO ToJIOCyBaHHS [4],
Pexomenpanii nepkaBaM-wieHaM MpO TMPaBOBI, OpraHi3aliifiHI Ta TEXHIYHI
CTaH/IapTH EJIEKTPOHHOTO ToJlocyBaHHs [5], a Takox Jlomoini Beneriancbkol
KOMICii TPO CYMICHICTh BIIJIaJIECHOTO Ta €JIEKTPOHHOTO TOJOCYBAaHHS 3i
crangapramu Pagu €sponu [6].

Pexomenpamisi moAo0 CTaHAApTIB JJIsl €JIEKTPOHHOI'O TOJOCYBAHHS, SKa
Oyna yxBaneHa y 2017 poii, MicTuTh 49 craHaaptiB, SIKi 3aCTOCOBYIOTHCS O
BCIX ()OPM €JIEKTPOHHOT'O TOJIOCYBAHHS 1 €JIEKTPOHHOIO MIAPaxyHKy rojociB, a
TAKOX MPOIIETYp 1X BOpOBaKEHHS [7].

V¥ 2019 pout Ha piBHi €Bponeiickkoro Coro3y Oyiv NpUHHATI i HAOyIH
yuHHOCTI JlupekTuBa mpo Oe3neKy MepeKeBHX Ta 1HPOpPMalIMHHX CHUCTEM, a
TakoK AKT mpo kibepOesnexky €C. 3rimHo 3 1muM AKTOM BIIEpII€ Ha BCiif
teputopii €C Oyna BBemeHa cucrema ceprudikamii kibepOes3meku s
MPOJYKTIB, MOCIYr Ta MpOIECiB 1H(HOPMAIITHO-KOMYHIKAIIHHUX TEXHOJIOT1H
(IKT) [8].

Bapro Takox Bii3HauMTH, M0 YKpaiHa TIOCTYNOBO TOTYETHCA JI0
BIIPOBA/KEHHSI EJIEKTPOHHOTO TOJIOCYBAHHSI, BKIIIOUAIOUU PSS HANpPSMKIB:
BBEJICHHS BHYTpIlHIX [D-macnopTiB Ta 610MeTpUYHUX 3aKOPJAOHHUX MACHOpPTIB,
Mobile ID, Bank ID, ski MOXyTh OyTHM BHUKOpHCTaHi JUIsl 1IE€HTU(DIKAII]
BUOOPIIIB Y MallOyTHbOMY; MOKJIMBICTH IS TPOMaJsH YKpaiHU OTpPUMATH
CJIEKTPOHHUN UM(POBUN TIANUC; BBEICHHS €JIEKTPOHHOTO PEECTPY BHOOPIIIB;
MOCTYIIOBE BIPOBaKEHHA enekTpoHHux cucteMm L[BK ta po3pobka ta 3amyck
MOOUTBLHOTO JoaTKa Ta Bebnoprany "isg".

VY munynomy B YkpaiHi cripoOyBaiu 3aKpiUTA HA 3aKOHOAABYOMY PiBHI
BIIPOBAKEHHSI €JIEKTPOHHOTO rojlocyBaHHs. Brepie 1e Oyio 3amponoHOBaHO
y 2011 pomi uepe3 3akoHOMpoeKT Ne8656, 110 CTOCYBaBCS KOHIICTIIIT
"3anpoBapKeHHST CUCTEMH eJIeKTpoHHOro rojocyBanns"[9]. TIpore misHire ek
3aKOHOMPOEKT OyJI0 BIAKIUKAHO M BHIIyueHO 3 po3rminy. Y 2012 poui Oymo
nomaHo 3akoHorpoekT Ne 10079, skuil cTocyBaBcs JAepkKaBHOI NPOrpaMH
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3aIlPOBaKEHHS eJIeKTpoHHOTO rosiocyBanHs [10]. ¥V 2016 porti Oys0 BHecCeHO
3aKOHOMPOEKT mijg HomepoM Ne 4404, mio mnependadaB 3MIiHH 10 JCSKHX
3aKOHOJIaBYMX aKTiB YKpaiHH, 00 eJIEKTPOHHOro BHOOpYoro mporecy[11l]. V
2019 pomi 6yno mogaHo 3akoHOMPOoeKT 11 HoMepoM Ne 10129, mo nependayan
BHECEHHSI 3MIH /IO JESKHX 3aKOHIB YKpaiHU 3 METOI0 3a0€3MeUeHHs] BUOOpUMX
IpaB TPOMAJISTH MUISIXOM 3aIlTPOBAKEHHS HAa BUOOpaX TOJIOCYBAHHS IOIITOIO Ta
[arepueT-romocyBanus [12]. ¥V 2020 pomi Oyiio IpeacTaBiIeHO 3aKOHOIPOCKT
mig HomMepoM Ne 3485, mio mependadaB BHECEHHS 3MiH J0 JESKHX 3aKOHIB
YkpaiHu 3 METOI0 BIIOCKOHAJICHHS BHOOpUOro 3akoHojaBcTBa [13]. 3posymino,
IO MapJaMeHTapl YCBIJOMITIOIOTh HEOOX1IHICTh CTBOPEHHSI CIIPUATINBUX YMOB
JUIS. BUKOPUCTAHHS IU(POBUX TEXHOJOTIA 1Ji1 3a0€3Me4YeHHsI OCHOBHMX IpPaB
JIIOJTMHU, X04a JKOJICH 3 TI0JIaHUX 3aKOHOIPOEKTIB HE OYB MPUMHSITHIA.
3apyOiKHHMI JOCBi CBIAYUTH MNP0 MOMYJSPHICTh €-TOJIOCYBaHHSA,
0COOJIMBO Yy 3B'SI3KYy 3 PO3BUTKOM 1H(POpPMALIMHUX TEXHOJOTH. YKpaina, 3i
CBOIM HAYKOBO-TE€XHIYHHM IOTEHIIaJIOM, TAaKOXX Ma€ MEPCIEeKTUBH Y 1Iiil chepi.
Opnak edeKTHBHE BIPOBA/DKEHHS €-TOJOCYBaHHsS MOTpeOye peTebHOI
MIATOTOBKM 3 OOKYy JiepKaBH, BKIIOYAIOYHM CcepTU(]IKaIlii0 MPOrpaMHOIrO
3a0e3MeUeHHs], MJIOTHI MPOEKTH JJIsi BUSBIICHHS HEOJIKIB, 3aXUCT OCOOUCTUX
JAHUX, 3MIITHEHHS K10epOe3NeKu Ta NPUUHSTTS CIEelialbHOIO 3aKOHO/1aBCTBA.
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KOHCTUTYUHIAHO-IIPABOBE PEI'YJIIOBAHHSI
MICHEBOI'O CAMOBPAAYBAHHA TA AAMIHICTPATUBHO-
TEPUTOPIAJIBHOI'O YCTPOIO B IMTOBCHKIN PECITYBJIIIII:
CTAH TA IIEPCIIEKTUBH

Kasubknii Bagum BaaguciaBoBuy,
acHipaHT I0PUAUYHOTO (PaKyIbTETY
XapKiBCHKOTO HAIlOHAJIBHOTO
yHiBepcutety iMeHi B.H. Kapazina

[HcTUTYT MIicueBoro camoBpsinyBaHHs B JIuToBcbkili PecrmyOmimi mae
JaBHI icTopuyHi KopiHHs. Chij 3a3HayuTH, 10 MOpodsieMu pedopMyBaHHS
MICIIEBOTO CaMOBPsIIyBaHHSI OyJI0 1 3aJUIIAEThCS BAXKIUMBUM JUJISl BCIX KpaiH-
yiieHiB €C Ta KpaiH — NPETeHJICHTIB Ha 4jeHCTBO. He3Bakaioum Ha Te, 10
JIutoBcrka PecnyOrika, sik 1 YkpaiHa, 3HauHui yac nepeOysana y ckiani CPCP,
y 2004 p. BoHa Bxke HaOyna crtatycy wieHa €Bponeiicbkoro Corosy. Icropis
MICIIEBOTO CAMOBPSTyBaHHA TYT Moyajia BIJUIIK 13 cepeaHbOBIYYS (TaK camo, SIK 1
B YKkpaiHi ) 1 B pi3HMX ¢opmarax mnposiBisiacs 1o 1940 poky, ToOTO 10
paasiHCbKOTO Tiepioay ictopii. B 1990 pori BigOyucs nepiii miciisi BiTHOBICHHS
HE3aJIeKHOCTI JeMOKpaThuHi BHOOpU B 581 aaMIHICTPATUBHUX OJUHHUIISX Ha
JIBOX PpIiBHAX. A Bxe dyepe3 yorhupu poku B JIuTBl mouanacs pedopma
TEPUTOPIATBLHO-aIMIHICTPATUBHOIO yCcTporo. Y mnepmiiil ¢aszt pepopmu — 1o
1997 poky, BiaOyucs nBi 3HauHi nojii: 1) B 1994 pori Oyyio mpuiHITO 3aKOH
PO TepUTOpiaTbHO-aAMIHICTPATUBHI OJWHUIIN Ta iX Mexi, a Bxke B 1995 — 1997
poKax Iiei 3aKoH OyJio 3ampoBa/KEeHO B Jit0. JIuTBa orpuMana 6a30Buil piBEeHb
camoBpsiAyBaHHs 3 55 myHinunaniteriB (3 2000 poky ix Bxke 60), a Takox 10
aJIMIHICTPATUBHUX OKPYTiB a00 MOBITIB (HE € MICIIEBUM CaMOBpsiAyBaHHsIM) [1].
ToMy  BHKOPHCTaHHS TIO3UTUBHOTO Ta HETaTUBHOTO JOCBIAY JHUTOBCBHKOI
€BpOIHTErparlii, BIAMOBIIHOI TPAKTUKH HAJAacTh 3MOTY  IIJIBHIIHUTH
¢()EeKTUBHICTh Ta TMPHUIIBUIAIIMATA BIAMOBIIHUNA TMpoIeC JCIeHTpaizaii B
VYkpaini. OTxe, HEOOXiIHE 30CEPENUTHUCS CaM€ Ha aHalli3l KOHCTHUTYIIHHO-
MIPaBOBOT'O PETYJIOBAHHS IHCTUTYTY MICHEBOIO CaMOBpslyBaHHA B JIuTBI 1 Ha
XapakTepucTuill pePopMyBaHHS CHUCTEMH MICIIEBOTO CaMOBPSIIyBAaHHS Ta
ynpasiiHHsa B JIUTBI Ta ii cyyacHoMy craHoBulli. Bin dacy HaOyrTs JIuTBOMO
HE3aJIC)KHOCTI TMPOBIJHI HAYKOBII Ta JEp)KaBHI 4l 30CEPEIUIUCI Ha
NOBEPHEHHI KpaiHM JO0 YHIKaJIbHOI ICTOPUYHOI CHCTEMH MICLIEBOIO
CaMOBpSIIyBaHHS Ta 1i mojaiblioMy pedopmMyBaHHI 1 MPUBEIEHHI Y
BIJIMOBIJTHICTD /0 Cy4aCHUX 3aBllaHb Ta BHUKJIMKIB. He3Bakaroun Ha Te, MO B
JIuTBI  ICTOPMYHO ICHYBaJlM CWUJIbHI TPaJMIli OpraHizamii MiCIIEBOTO
camMoBpsIyBaHHs, epedyBanHs y ckiaai CPCP nmepenikomkano iX mogaabuiomy
pPO3BUTKY [2].

CydacHe 3aKOHOJABCTBO IMPO MICLIEBE CaMOBpsiIyBaHHS B JIMTOBCHKIii
PecnyOumimi cknmagatote Koncturyiis (I'maBa X. MicuieBe camoBpsiIyBaHHS Ta
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yIpaBiIiHHSA), 3aKOH MPO MiclieBe camoBpsaayBaHHg 1994 p., 3akoH npo BuOOpH
n0 Mickkux pan 1994 p.,, 3akoH mnpo perioHanbHuil po3sutok 2000 p.,
['enepanpHuil 11aH TepuTOpiagbHOro po3BUTKY 2002 p., «IIpo ynpaBmiHHS
noBiTom» (15 rpymaus 1994 p.), «IIpo craTyc wieHa paaud MICIIEBOIO OpraHa
Bragn» (7 motoro 1995 p.), «Ilpo TMMYacoBe mpsMe ymnpaBJiiHHS B MICBKHUX 1
CUIbCbKUX opraHax Biagm» (28 Oepesns 1995 p.), «IIpo ocHOBHI HOpMH
Acomiamii micueBux opraiB Biaau JlutBm» (28 Oepesns 1995 p.), «llpo
aJIMiHICTPaTUBHO-TEPUTOPIalbHI OAMHUII Ta iX Mexi» (19 mumuas 1995 p.),
«IIpo wmeTomonorit0o BHU3HAYCHHS OIOHKETHUX JOXOMIB MICIIEBHX OpTraHiB
Biaaan» (2 numusa 1997 p.), «IIpo agmiHICTpaTUBHUN HArJsA 3a MICHEBUMH
opranHamu Biaam» (14 tpasus 1998 p.) Ta 11 [3, ¢.196-197]. 'naBa X «Micuese
caMOBpsiIyBaHHs Ta ymnpaBiiHHs»  Koncturymii JlutoBchkiit PecmyOmiti
CKIaJaeThes 13 6 crarei (ct., cr. 119-124). BignosigHo no cr. 119 Koncruryii
B JlutoBchkiii PecnyOuimi  «mpaBo Ha  CaMOBpSAYBaHHS TapaHTY€ETbCS
JEpP)KaBHUM  TEPUTOPIAIbHO-aJIMIHICTPATUBHUM  OJIMHUIISAM, Tiepen0adyeHUuM
3aKoHOM. BOHO 37ilicHIO€TBCS uepe3 BianoBiaHI Pagu camoBpsiayBanb. UneHu
Pan camoBpsinyBaHb CTPOKOM Ha JBa POKH OOHMPAIOTHCS HACEJIICHHSM
aJMIHICTPATHUBHOT OJIMHMUIIL - rpoMajsiHaMu JINTOBCBHKOT
PecniyOniku Ha OCHOB1 3arajbHOTO, PIBHOTO Ta NPsIMOTO BHOOPYOro Mpama
IUIIXOM TaeEMHOTo rosiocyBaHHsA. llopsgok opranizamii Ta  AISUIBHOCTI
IHCTUTYTIB CAMOBPSITyBaHHS BCTAHOBIIFOETHCSI 3aKOHOM.

3a3HauMMoO, IO  3arajJoM  mpouec  pedopMyBaHHS ~ MICLIEBOIO
caMoBpslyBaHHsI B JIMTBI MOXHAa YMOBHO MOJIIWTUA Ha 4 eranu: a) Mepuiui
etarn (1990-1997 pp.) — yBelleHHs aIMiHICTPATUBHO-TEPUTOPiaIbHOT pedopmu
(CTBOpEHHS JICLIEHTPATI30BaHOT CHUCTEMH Ta TIOCTYNOBE 1i CIPOIIEHHS);
0) npyruit eran ( 1997-2005 pp.) — iHIIIFOBaHHS IUCKYCIl MO0 PO3BHUTKY
pErioHaIbHOT MOJITUKHU (CTBOPEHHS CHEIIaIbHOI poO0YOi TPYNH Ta MPUNHSTTS
3a pe3yibTataMu ii poOOTH 3aKOHY MPO PETiOHAIBHHM PO3BUTOK); B) TPETIH
erarn (2005-2010 pp.) — 3abe3nedeHHs MiAr0TOBYOro MPOIIeCy MO0 BBEICHHS B
JII10 BUIIEBKA3aHOTO 3aKOHY (Ha I[bOMY €Tarll po3po0Ka perioHabHOI MOJITUKH
MPOBOMIIACS OKPYXKHUMH JEp>KaBHUMH aJMIHICTpaiisiMu) [4]; T) deTBepTuid
eran po3mnouaBcs y 2010 p. — JikBiAamis OKPYXHHMX aAMIHICTpaliii Ta
CTBOPEHHS paJi PETiOHAJBHOTO PO3BUTKY (KJIIOYOBUH e€Talml EKOHOMIYHO
OpPIEHTOBAHOTO COIIaJILHOT'O PO3BUTKY PETIOHIB) [5, ¢. 266].

Y 2019 poui Ypsan JIuTtBu orosiocuB mpo mnepexia A0 JIPYyroro eramy
pedbopmu neneHTpamizailii — yKpymHEHHS paioHiB. Y IJIOMY, 1€ JTOMOMOIJIO
YHUKHYTH TyOntoBaHHS (YHKIIHA, a TakoX chopMmyBaTH €(EKTHUBHY CUCTEMY
MiciieBoro yrnpaniinHsg. KoHrmenriii, ski akTHBHO OOTOBOPIOIOTHCSI B €KCIIEPTHUX
KoJax, Oa3zyBajucs Ha iICTOpUYHOMY (DOpMYBaHHI TEPUTOPIN, a TAKOXK aHami3i
1HO3eMHOTO JIOCBiy 1HImMX JnepxkaB [6]. BigmosimHo o 3akony «IIpo
aJIMIHICTPaTUBHO-TEPUTOPIaNIbHI ofauHuIll PecryOmiku JluTBu Ta iX Mexi»,
Teputopist JINTBU MOAINAETHCA HAa aaMIHICTPATUBHO-TEPUTOPIATbHI  OJWHUII,
K1 CKJIaJalOThCsl 3 HaceJdeHuX MyHKTiB. [loumnatoum 3 2009 poky, B JIuTBi
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ICHYIOTh ~ OJMHHUI[l  YOTHPHOX  pIiBHIB: a)  MOBITH (JuT. apskritis);
0) camoBpsimyBaHHs  (7uT. savivaldybé); B)  camionii  (JMT. senilinija);
r) csaHIOHAWTIi (JIUT. senilinaitija).

[ToBIT € aaMIHICTPATHBHO-TEPUTOPIATIHPHOK OJAMHUIIIEIO TIEPIIOrO PiBHI,
HalBUIA aaMiHicTpatuBHA oauHuUll JIlutBu. Teputopis JIuTBu moniieHa Ha
JIeCSITh TOBITIB, IXHI aJAMIHICTPATUBHI LIEHTPH 3HAXOASTHCS y BEIUKUX MICTAX:
Amityc, Bimpatoc, Kaynac, Knsiinema, Mapismmone, IlaneBexuc, Taypar,
Tenpuisii, Yxmepr ta Hlaynsit. 3a3Haunmo, 1m0 OCHOBHA (DYHKIIISI MOBITY —
yIpaBIiHHS 3€MJICIO Ta 3eMelibHa pedopMa. YIIpaBIiHHS MOBITOM € CKJIaJ0BOIO
YaCTHHOIO JICPYKABHOTO YIIPABIIHHS Ta Pealli3yeThCs Uepe3 KEPYIUoro MOBITOM,
MIHICTEPCTBA Ta 1HII YPSAAOBI THCTUTYLIT YPSAOM BIANOBIAHO A0 3aKkoHY «IIpo
yrOpaBiiHHSA 1OBiTOM». Kepyrouoro moBiToMm (mum. apskrities virsininkas)
npusHauae Ypsa JIMTBM 3a MOMaHHSAM mpeMm’ep—MiHicTpa. Moro romosHe
MPU3HAYEHHS — TApaHTyBaHHS JOTPUMAaHHS Ha TEPUTOPIi MOBITY KOHCTUTYIT Ta
IHIIUX 3aKOHIB pecnyOiiku. [lpu xepyrodoMmy cTBOproeThesa paja mosity. o
CKJIaJy paad 3a TOCa0l0 BXOJATh KEPYHOUHH IMOBITOM (TOJIOBA pajau), MOTro
3aCTYITHUK Ta MEpPU CaMOBpsAyBaHb MOBITY. [IOBITH MOAUISIOTHCA Ha 1HIII,
HIDKY1 aMIHICTPATHBHI OJAWHUII — CAMOBPSIYyBaHHS, SIKI MOIISIOTBCSA Ha IIE
HIKYl — csaHioHIi. [IoBITM MarOTh KOHTPOJIIOBATH POOOTY cCaMOBpsyBaHb Ta
OprasiB By HWKYOTO piBHA. Hanpukian, BulbHIOCEKHI MTOBIT CKIaIa€ThCA 3
caMOBpsIIyBaHHS MicTa BinbHIOC Ta caMoBpsiayBaHb 7 paiioHiB. Tak, MICTO
BinbHioc moainseTses Ha 21 CAHIOHIIO, a palloHM Jaii MOJUISIOTHCS Ha MICTa,
MICTEUKA, CeJla Ta MOXKYTh OyTH MOJ1JIEH] Ha CSHIOHII.

HactynHuii piBeHb CKJIaJja€ CaMOBPSIIYBAaHHS, SIKUW € JAPYTMM pIBHEM
aJMIHICTPaTUBHO-TEPUTOpIabHOTO moauty JlutBu. Teputopii camoBpsyBaHb
HAJUJICH] CIUTbHUMH €KOHOMIYHUMH, COLIAbHUMHU, KYJIbTYPHUMH, €THIYHUMU
Ta 1HmMMU iHTepecamu. CaMOBpsiAyBaHHS — 1€  aaMIHICTPATUBHO-
TepUTOpiabHa OJWHMIL, CHIJIBHICTh HACEICHHS SKOI BOJIOJIE TapaHTOBAaHUM
KOHCTUTYIIIEI0 TPaBOM CaMOBPSAyBaHHS, IO 3AIMCHIOETHCA uepe3 oOpaHi
MICIIEBOIO CIIJIBHOTOIO opraHu Biagu. CamoBpsayBaHHA (OPMYIOTHCS 3
HACeJICHUX IyHKTIB, $KI BIJANOBIAAIOTh OCHOBHMM BHMOTaM: 3JaTHICTh
YIOPABJISTH Ta MiATPUMYBATH MYHIIIUIAIBHY €KOHOMIKY, HaJaBaTH KOMYHaJIbHI
NOCIYT'M MICUEBUM >kuTesisiM Ta iHm. Ha Tepuropii JIlutBu ytBOopeno 60
CaMOBpsIJIyBaHb. ¥YMOBHO iX MOKHA TMOJUIMTH Ha MIChbKI camoBpsiayBaHHs (7),
paiioHHl camoBpsayBaHHs (43) Ta camoBpsayBaHHs (HOBOoyTBOpeHi) (10).
CamoBpsiIyBaHHSI BEJIMKUX JIMTOBCBKUX MICT (30KpeMa AjiiTyca, BiibHroca,
Kaynaca, Knaitnequ, [TaneBexuca, Llsysnss) oXOmiowTh TEPUTOPIKO OHOTO
Micta (y HOESIKUX BHUMaAKax 3 mepeamicTsimu). CaMOBpSTyBaHHS MiCIIEBUX
KypopTiB (micTa [lananra Ta Hepinra) BkiItouaroTh pO3TaIIOBaHi IOPYY 13 HUMH
HAaceJIeHl MyHKTH. YCl CaMOBPSIyBaHHS Ha OCHOBI JIOOPOBUILHOTO YJICHCTBA
o0’enHyt0Thcsl B Acoriarito camoBpsimyBanb JlutBu. Ile — HeypsgoBa
HEKOMEpIIiiiHa TpOMaJChKa  Oprasizailis, MISUIBHICTh SKOI CIpsSMOBaHa Ha
PO3BUTOK CaMOBpsAyBaHb JIUTBM Ta MPEACTABHUIITBO CHIJIBHUX 1HTEPECIB
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qJIeHIB Acolriallii B opraHax Jiep>KaBHo1 BiIau.

Pana camoBpsinyBaHHS € BHOOPHUM KOJIETIaJbHUM OPraHoOM, IO
OOUPAETHCS KUTEIAMHU, K1 IPOKUBAIOTH HA MOr0 TEPUTOpIi, HA YOTUPUPIUHUN
CTpOK. 31 CBOiX WIEHIB paaa olupae Mepa caMoBpsayBaHHsA. Panu
CaMOBpsJIyBaHb HQJUICHI MNpaBaMU Ta OOOB’A3KaMU MICIIEBOI BJIaJM Ta
nyOJIYHOrO aaMIHICTPYBaHHS, MAalOTh ABTOHOMIIO Yy c(epax KOMYyHaJIbHUX
MOCJIYT, JKUTJIA, BYJIUIh Ta TPOMAJCHKOTO TpaHCTIOPTY. /[0 mOBHOBaKeHB paau
CaMOBPSTyBaHHS HAJIC)KUTh YXBAJICHHS] OCHOBHHX PIllIEHb MICIICBOTO 3HAYCHHSI,
Ipy [OMY BHUPIIICHHS TIEBHUX 3aBlaHb PAlOHHOTO 3HAYECHHS MOXE OyTh
JIEJICTOBAaHE CaMOBPSIyBaHHSIM MICIICBUMUA OpraHaMd BHUKOHABYOI BIIAJIH,
MepoM a0o0 MpaBIIHHAM. Y BHUIAJKaX, SKIIO LEHTpalbHI ad0 TepUTOpialIbHI
Cy0’€KTH JepKaBHOTO aaMIHICTPYBaHHS PO3TJISAIAIOTh NMHUTAHHS, IOB’S3aHl 3
1HTepecaMH OJHOro a00 BCiX CaMOBpsJIyBaHb, TO BOHM IOBHHHI IOBIJIOMHUTH
IIpo IIe Mepa BIAMOBIIHOIO CaMOBPSIyBaHHS a00 AcoIlialio caMOBpPSAyBaHb
JlutBu. IIpoekTH 3aKOHIB Ta 1HIIMX MPABOBHX aKTIB, MOB’S3aHI 3 JISUTHHICTIO
CaMOBDSIIyBaHb, OOTOBOPIOIOTHCS 3 OKPEMHMH CaMOBPSAIYBaHHAMH a0o 3
Acorrialiiero camoBpsIyBaHb JINTBU B yCTAaHOBJICHOMY MOPSIKY.

BBaxkaemo, mo B mporeci peopMyBaHHS TEPUTOPIAbHOI OpraHizailii
nyOniyHoi Bmagu B JIMTBI Oyno CTBOPEHO MAOCUTH €(EKTUBHY CHCTEMY
MICLIEBOTO caMoOBpsinyBaHHsA. B VYkpaiHni Moxe OyTM BUKOPHUCTaHO JOCBIA
3aMpOBaHKEHHS CIY)KOM KOHTPOJIIO Ta ayauTy CaMOBPSAYBAaHHS, CTBOPCHHS
CyOMYHIITUTIAJIbBHUX YTBOPEHD — 3a 3pa3KOM CSHIOHIM, a TAaKOX PO 3aKOHO/IaByuE
3aKpIIJICHHS TIpaB acollialii opra”iB camoBpsayBaHHs[/]. BomgHouac OiibIn
CUCTEMHOTO JOCJIPKCHHSI MOTpeOye MOCBiA 3ampoBakeHHS B JIMTOBCHKIM
PecniyOumimi  cimy>kOM  KOHTPOJIIO Ta ayAWTy CaMOBPSIIYBaHHS, MIiSUTbHOCTI
CSIHIOHIM, 30KpeMa 3 MUTaHb MPECTABHUIITBA TPOMAJ] HACETICHUX MYHKTIB, SIKi
BXOJSATh JO CKJIAay CSHIOHIM, aHali3 MpaKkTUKH ONMUTYBAaHHS HaCEJICHHS.
Jlotenep iCHYIOTh TyMKH, IO peopMa MICIIEBOTO caMOBpsiyBaHHs B JIUTBI €
HE JI0 KIHIM 3aBEpIICHOI0, J0CI TPHUBAE IUCKYCIS MIOJ0 BPSAYBaHHS Ha
perioHaIbHOMY PiBHI Ta PErioHajbHOI MOJITUKU B HuoMy. Ha Hamry nymky,
JOIUTBHO ~ TIPOJIOBXKEHHS PEePOpPMYBaHHS TEPUTOPIATBHO-aAMIHICTPATUBHOTO
ycTporo JINTBU 1 YKpYITHEHHS PET1OHAIBHUX aIMIHICTPATUBHUX OJIUHHUIIb.
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Hayxosuui  kepignux:  noneHT  Kadenpu  KOHCTUTYIIMHOTO 1
MYHIIIMNIAJTBHOTO  MpaBa  IOPUIUYHOTO dakynpTeTy  XapKiBCHKOTO
HalloHaibHOTO YHiBepcuteTy iMeH1 B.H. Kapasina, k.10.1., non. K.I1. Jlaniuesa.

MPOBJEMA COLIAJIBHO-EKOHOMIYHUX TAPAHTI ITPAB
JIOJUHU 1 TPOMAJITHUHA B YKPATHI B YMOBAX BIVHU

Kouecnuk Kapina FOpiiBHa,
KypcaHT gakynbrery Ne 4
XapKiBChKOI'O HalllOHAJIBHOTO
YHIBEPCUTETY BHYTPIIIHIX CIIPaB

Bilina € ckimagHOo0 Ta O0OJIIOYOIO PEANTbHICTIO, sIKa Hece 3a Co00ro
HEraTHBHI HACMIJKHU JIJIsi CYCIUIBCTBA Ta JEpXKaBU. YKpaiHa, sK JepxaBa, sika
3a3Ha€ BIUIUBY 30pOMHOrO KOH(DIIKTY, HE MUHAE 1€l mpobsiemMu. BiiichbKoBI i,
3MYIIYIOYM  JIOJIEW  TIyKaTH  TMPUTYJKY, PYHHYIOTb 1HQpPACTPyKTYpYy,
MOTIPIIYIOTh JOCTYI /IO OCHOBHHX MXHUTTEBUX MOTPEO, POOJISATH MPAKTUIHO
HEMOXXJIUBUM  peali3allifo  COI[laIbHO-€KOHOMIUYHUX  TpaB  JIIOJWHHA 1
rpoMajisiHUHA. Y I[bOMY KOHTEKCTI 3arpo3a He OOMEXKYEThCS JIHINEC CAMUMH
paBaMu, BOHA TAKOXX CTOCYETHC 1 IX TapaHTIiM.

[IpaBa mrOIMHM € HEBIIIIIBHOI CKJIAJIOBOIO CYCIIUIBHOTO MPOTpecy Ta
po3BUTKY. [[iHHICHUN OpIEHTUP TMpaB JIIOJAUHU JO3BOJISIE 3aCTOCOBYBATH
«TIOJICPKANA BUMIp» HE JIHINE 0 JepKaBH, MpaBa, 3aKOHY, 3aKOHHOCTI Ta
MIPABOBOI'O TOPSI/IKY, aje 1 10 TPOMAISIHCHKOTO CycruibcTBa. CTYIiHB 3pLIOCTI
Ta PO3BMHEHOCTI OCTAaHHBOI'O 3HAYHOIO MIPOIO 3aJ€KHUTh BiJl CTaHy CHpaB 13
npaBaMH JIIOJIMHM, BiJ 00CsATYy IuX TpaB 1 ixHbO1 peanizamii [1]. ComanbHo-
eKOHOMIYHI TapaHTii MpaB JIOJAWHU 1 TPOMaASHUHA € HEOOX1THOIO CKIIaJOBOIO
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JUisi 3a0€3MeUYeHHs] HaJeKHUX YMOB IKUTTS, JOCTYIy 1O OCBITH, OXOpPOHH
3JI0pOB'sl, )KUTIIA, TIPalll Ta COLIATLHOTO 3aXUCTy. JlepkaBa 3a3BUuail peasii3oBye
[l TapaHTii MUIAXOM YXBaJICHHS 3aKOHIB, PO3POOKH IpOTrpaM COIIaJIbHOTO
PO3BUTKY, a TakKoXX 3a0e3nedeHHs (IHAHCYBAaHHS IMX CEKTOPIB y MUPHHI
nepioa. B Ykpaini npuiiHATI 3aKOHU, SIKI TAPAHTYIOTh JIOCTYIHE XKUTJIO Yepes
HaJIaHHS *KUTIOBUX CYOCHIIN Ta MIJIBIOBUX KPEAMTIB. Y Pl pealli3ye IporpaMu
COIIaJIbHOTO PO3BHUTKY, CIPSIMOBaHI Ha IMIATPUMKY Maja03a0e3leUeHUX CIMEH,
oci0 3 IHBAJTIIHICTIO, BETEPaHIB Ta IHIIUX BPA3JIMBUX KATETOPiil HACEIICHHS,
BKJIFOYAI0YM HAJaHHS OE3KOIMITOBHHX TOCIYT y cdepi MEAUIIMHU, OCBITH Ta
COIIAJIBHOI JOTIOMOTH. YPSiJ TaKOXX BHJUISE 3HAYHI KOIITH Ha (piHAHCYBaHHS
OCBITU Ta MEIMIIMHU, 10 JTI03BOJIIE 3a0€3MEUYNTH HAJIC)KHI YMOBU HABUAHHS JIJIS
JITEN Ta MOJIO/I Ta 3a0e3Mmevye JOCTYI 10 SAKICHOT MEIMYHOT JI0MTOMOTH JUIsl BCIX
rpoMajisiH [2].

[Ipore, B ymoBax BiiHM peaiizallisl COILJIbHO-EKOHOMIYHUX TapaHTIN
CTa€ HAJ3BUYANHO CKJIaJAHOIW. BoeHHuid koHGIIKT B YKpaiHi NpU3BIB 0
3HAYHOTO PYHHYBaHHS 1H(QPACTPYKTYpH Ta E€KOHOMIKH, 3MEHIIEHHS OOCATIB
BUPOOHMIITBA Ta 3pOCTaHHS OE3pOOITTA, MO CYTTEBO MOTIPUIMIO MaTepiaibHe
CTAaHOBMIIIE HACENIEHHS Ta OOMEXHJIO JOCTYI JO JOCTAaTHHOTO PIBHS >KUTTA.
[TosiBa BHYTPILIHBO MIEPEMIIICHUX 0C10, COPUUYMHEHE BIMTHOIO, TAKOK BUKJIMKAJIO
CEepilo3HI colliaibHI MPOOJIEMH, BKIIOUYAIOYU MPOOJIEMH 3 KUTIOM, JOCTYIIOM 0
MEJIMYHOI JIOTIOMOTH Ta OCBITH, @ TaKOX BTpaTy piAHUX Ta ONu3bkux. Kpim
TOTO, BIMCHKOBI Jii CHPUYMHHWIIA 3arOCTPEHHS E€KOHOMIYHOI HECTaOLIbHOCTI,
3pOCTaHHS I[iH Ha TOBapH Ta MOCIYTU, 3HUKEHHS KYIIBEJIbHOI CIPOMOKHOCTI
HACEJIEHHS Ta 3arajJibHOrO MOTIPIIEHHS €KOHOMIYHOTO KIIIMATY, YCKJIaJAHIOHYU
JIOCTYIl JI0 OCHOBHUX COIIQJIbHUX TOCIAYr Ta 30UIbIIYIOYM Bpa3IUBICTh
HaOIHImUX 1rapiB HaceneHHs [3]. BifiHa cyTTeBO ycKiIagHWia peaizallito
COIIIAJIbHO-EKOHOMIYHUX TIpaB JIIOJeH, OOMEXyIourW I1X MOXKJIMBOCTI Ha
OTPUMAaHHS HaJICKHOTO PIBHS JKUTTA Ta MIATPUMKY HEOOXITHUX YMOB JJis
camopearizailii Ta po3BuUTKy. OHaK MOIpPH Iie, AeprKaBa MOBUHHA BKUBATH yCiX
HEOOXITHUX 3aXOJIB JIJIS peaizallii rpoMaassHaMu YKpaiHU CBOIX COLIabHO-
€KOHOMIYHMX TpaB. Hailinmepme, HeoOXiqHO 3a0e3neyuTd  CTablIbHE
(dbiHaHCYBaHHS IPOrPaM COLIAIBHOIO PO3BUTKY Ta COLIAJIBLHOTO 3aXUCTY, MOMPH
BilicbkOB1 BuTpaTu. Lle nependayae BUBAXKEHUN pO3MOJILT OFOKETHUX KOIITIB 1
NPU3HAYEHHSI MPIOPUTETHOTO (PIHAHCYBAHHS ISl MPOrpaM, CHPSIMOBAHUX Ha
NIATPUMKY Bpa3iuBUX KaTEropiid HaceleHHs Ta 3a0e3MEeUEeHHs] HAJIEKHUX YMOB
JKUTTSI IJ1s1 BCiX TPOMAJISH.

He MeHI BaXJIMBUM KPOKOM € MOCUJICHHS 3aX0/1B 3 MPOTHUIII KOPYIILIi B
CHCTEMI COIliabHOTO 3axUcTy [4]. 3abe3nedeHHss BIAKPUTOCTI Ta MPO30POCTi Y
BUKOPHUCTaHHI COIlaabHUX (OH/IB, €PEKTUBHOTO KOHTPOJIIO Ta aAyIUTY, a TAKOXK
3a0e3MedeHHsl JOCTYTHOCTI 1H(OpMaIlii PO CoIialibHI MPOTPAMHU I TPOMAJISTH
€ 3alopyKOI peamizalmii ComiadbHO-€KOHOMIYHHUX IpaB TPOMAJSH Ta
M1IBUIIEHHS JOBIPH 10 BJIAJHUX CTPYKTYP.

He noBuHHI 3ynuHATH BOEHH] [ii I pO3BUTOK 1HHOBAIIWHUX MIAXOMIB 10
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HaJlaHHS COIAIbHUX IMOCIYT Ta MIATPUMKH HacesneHHs. Lle Moxe oxorutoBaTu
BUKOPUCTAaHHA LIU(PPOBUX TEXHOJIOTIH JJIsl OJIETIIEHHS JOCTYITY 10 COIlialbHUX
MOCJIYT, PO3BUTOK MPOrpaM IMCUXOJIOTTYHOI MIATPUMKH ISl IOCTPAXKAAIUX Bij
BiffHU, a TaKOX CTBOPEHHS 1HHOBAIIMHUX (POPM COLIATBHOTO MIANPHUEMHUIITBA
JUTs1 3a0€3MeUeHHs 3aiHATOCTI Bpa3JIMBUX I'PYIl HACEJICHHS.

[loBuHHA TPOJOBXKYBATUCS KOMILIEKCHA pedopMa CHUCTEMH OXOPOHH
3I0pOB'Ss Ta OCBITH, LIO0 JAacThb MOXJIUBICTH MIABHIIUTH i1 €(EKTHUBHICTH,
3a0€3MeYUTH JOCTYIHICTh SAKICHOI MEIWYHOI JIOTIOMOTH JUIsl BCIX BEPCTB
HACeJICHHS, a TaKOXX MOJEPHI3allif0 OCBITHBOI CHCTEMH Ta 3a0e3TeUCHHS
JOCTYITY 1O OCBITH JJIA BCIX TPOMAJISH, HE3aJIEKHO BiJ IXHBOTO COIiaIbHOTO
CTaHOBHIIIA.

BiitHa cTBOpIOe cepioO3HI BUKIMKM JUIsl peami3ailii ColliajbHO-
EKOHOMIYHMX TIpaB TPOMaJsH, 1 B IbOMY KOHTEKCTi, €Bponeichkuii Coro3
BIJIIrPa€ BAXXIIMBY POJIb y 3a0e3ne4eHH1 He0OX1HOT IOTOMOTH Ta MATPUMKH.

Tak, €C Hagmae @iHAHCOBY MIATPUMKY IJisi peaizallii ColiaJbHUX
mporpam 1 Mociyr, 10 BKItoYae (IHAHCYBAaHHS MEIWYHUX 3aKJIafiB, OCBITHIX
mporpaM, a TakoX MporpaM COIIAIBHOTO 3aXHCTy JJIS BHYTPIIIHBO
nepemimieHux ocid Tta mocrpaxaanux Bix BiiHuM [5]. Kpim toro, €C Hamae
TEXHIYHY MIATPUMKY [JIs1 YAOCKOHAJIIEHHS CUCTEM YHPABIIHHS COIL1aIbHUMHU
nporpamMamu Ta 3a0e3MeyeHH1 iX e)eKTUBHOCTI.

[IpoBeneHHs mMpaBoBUX pedopM, CIIPSIMOBAHMX HA ITIBUIICHHS 3aXHUCTY
COLIIaTbHO-€KOHOMIUHUX TpaB TPOMAJSH, TAaKOXK € BAKIMBOK YaCTHHOIO
nisibHOCT1 €Bporneiickkoro Coro3y B YkpaiHi. Lle Bkitouae pedopmy cucremu
OXOPOHHU 3/I0pPOB'S, OCBITH Ta 3MIIHEHHS COLIAJIBHOTO 3aXUCTy Ypa3JIUBUX
BepcTB HaceyieHHs. €C 3a0e3nedye MeIUYHY Ta TyMaHITapHY TOTIOMOTY JJis
MOCTPXJAAIMX BiJl BIMHM, HAJAaOYM HEOOXIJHY MEIWYHY JOIOMOTY Ta
Tr'yMaHITapHy MiATPUMKY.

Otxe, 3a0esneueHHs €()EKTUBHOCTI COIIATbHO-EKOHOMIYHUX TapaHTii
npaB JIIOJUHU 1 TPOMAJsSHMHA B YKpaiHi B yMOBax BIHHM € CKJIQJHUM
3apmaHHsaM. [Ipore, 3a momomororo peasnizaiii BU3HAYEHUX KpPOKIB, JeprKaBa
MOXe 3a0e3MeYUTH MiHIMAIbHUN JKUTTEBUM PIBEHb, JTOCTYN 0 OCHOBHHX
MOCJIYT Ta MATPUMKY €KOHOMIYHOI aKTUBHOCTI B yMOBaX KOHQIIKTY. Baxiuso,
mo0 1l Aii OyJuM YAacTHMHOIO CTparerii JOBrOCTPOKOBOIO PO3BUTKY KpaiHH,
COpsIMOBaHOi Ha 3a0e3Me4YeHHs] CTIMKOCTI, MPOIBITAHHA Ta JOTPUMAaHHS IpaB
JIOJIMHY 1 TPOMaJIsTHUHA B YKpaiHi, He3aJeKHO BiJ oOcTaBuH. Jluie nuisixom
pO3B’s3aHHsl MPOOJEMHU COL1aJTbHO-€KOHOMIUYHUX TapaHTii, HaBITh B YMOBax
BilfHHM, MO’KHA CTBOPHUTH CIIPaBEIMBE i TYMaHHE CyCHiIbCTBO, B IKOMY KOJKHA
JIIOJTMHA MA€ MOKJIUBICTh peai3yBaTy CBIM MOTEHITIAT Ta )KUTH T1AHUM KUTTSM.
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Hayxosuui  kepisnuk:  3aBimyBau  Kadeapud  KOHCTUTYIIHHOTO 1
MDKHApOJIHOTO TpaBa XapKiBChKOT'O HAIIOHAIBHOTO YHIBEPCUTETY BHYTPIIIHIX
CIIpaB, K.10.H., gou. T.1. I'ya3s.

IHPABO HA YYACTD B IHIHIIOBAHHI SAK CKJIAJIOBA ITPABA
YUYACTI Y PEGEPEHJIYMI B YKPAIHI TA JTEP)KABAX €C

Kyaim Auapiit MukosainoBuy,
acmipaHT IOPUAMYHOTO (HaKyJIbTETY
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcuteTy iMeHi B.H. Kapa3ina

Hapoanuii cyBepeHITET HaJeKUTh 10 3acajJ KOHCTUTYIIMHOTO JIaay sIK B
VYkpaini tak 1 y Bcix gepxkaBax €C. Hapopommanns nependavae 3aiiiCHEHHS
BIAAM HApOAOM Oe3mocepeHhO0 uepe3 JEpKaBHI OpraHd 1 IUITXOM
camoBpsimyBanHs. [IposiBom 0Oe3nmocepeHROTO HApOAOBIAIAS € BHOOPH,
BCEYKpaAiHCBhKI 1 MicmeBl pedepeHayMy, HapOJHI I1HIIIATUBU, TPOMAJICHKI
obroBopenHs Tomio [1, c. 35].

Sk 3a3Havae 3amopoxkHa O. B., pedepennym BucTynmae KOHCTHTYILIHHO-
paBoBoi0 (GOPMOI0 Oe3MoCcepeTHHOr0 TMPaBIiHHSA Hapoay. B 00’ekTuBHOMY
3HauCHHI pedepeHayM pO3TIIAIAEThCA K OCHOBHE TpaBo Hapoay. Hapom mae
MpaBO BUMAaraTH Bij JIep»KaBH 3aXO/lIB 1100 CTBOPEHHS YMOB peajizallli mpasa
Ha pedepeHIyM, BOJHOYAC, HA JIEPIKABY TMOKJIAIa€ThCcsl 000B’SI30K 3a0€3MEUUTH
BpETYyJIIOBaHHS MpaBa Hapoay Ha pedepeHayM, HOoro OXOpoHy 1 3axucT. Y
Cy0’€KTMBHOMY 3HadeHl pedepeHayM BHUCTyNA€ SK CHUCTEMa IOPUIMYHHUX
rapaHTii TpaBa KOXXHOTO TIPABOCYO’€KTHOTO TPOMAJsHMHA Ha yYacThb Y
pedbepenaymi, mpu IOMY MiJ yd4acTio B pedepeHaymi Clij po3yMiTh
IHIIIFOBaHHS, MIATOTOBKY, TOJIOCYBaHHS Ta 1HII fii, TOB’s3aHI 3 WOTO
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npoBeneHHsAM [2, ¢. 340-341]. OdeBUIHO MaeThCs HA yBa3i Te, IO MPAaBO Ha
pedepeHayM HaJIeKUTh HApoay, a Cy0 €KTUBHE MPABO KOKHOTO T'POMAsSTHUHA
MOJITA€ B IOPUIUYHIN MOKIMBOCTI B3SITH B HHOMY y4acTb.

BBaxaemo HOUUTBHUM NOTOAUTUCH 3 3a10poxkHBOI0 O. B. 1m040 TOr0 1110
ydacTth y pedepeHayMmi BKIOYaE B ce0e UMM KOMIUIEKC KOHKPETHHX IMpaB
30KpeMa IHIIIIOBaHHSA Ta TOJOCyBaHHS. TBEp/PKEHHS MO0 MIATOTOBKHU SK
CKJIaZI0BOi MpaBa y4yacTi Ha pedepeHIyM € JCmI0 CIIPpHUM, ajpKe MiATOTOBKA
pajiie BiIHOCUTHCS J0 MOBHOBAXEHb MyOIIYHUX OpraHiB BN B KOMIETEHIIIT
SKUX 3I1ACHUTHU MIATOTOBKY Ta OpraHi3yBaTu MpoBenaeHHsS pedepenaymy. [ani
MOBHOBAXCHHS TOKJIMKAaHI 3a0€3MeYnTH peati3alfilo 1HIIOro mpaBa — MpaBa
roJIOCYBaHHS Ha pedepeHIyMi.

BuokpemiieHHs B pamMkax TmpaBa ydacTi Ha pedepeHayMi UIOTo
KOMILJIEKCY KOHKPETHHUX MPaB MOYKHA apTyMEHTYBAaTH 3 HACTYITHUX MTPUYUH:

1) Sk 3aznauae denopenko B. JI. Ta CraBuiituyk A.Il., pedepengHomy
npouecy nopsja 3 IHIIMMM INpPUTAMaHHAa Taka O3HaKa, sIK cBoOoda BHOOpY
IPOMAJISH 1100 y4acTi y pedepeHIHoMy mporieci Ha Oyab-sKiit oro crafii [3,
c. 76; 4, c. 159]. To6To rpoMajsiHUH Ma€ MPaBO MPUUHATU y4acTb B OJIHIN 3
cTaziil pehepeHIHOTO MpoLecy 1 MPU bOMY HE 3a00BsI3aHUI IpUIMAaTH y4acTb
B IHIIIA(TTPUAHATH y4acTh B 1HILIIOBAH1, 0OrOBOpEH1 abo aritauli 1 He IPUUHITH
y4acThb B FOJIOCYBaHHI);

2) Pedepenaym Moxxe OyTH IPOBENECHU 3a 1HILIATUBOIO OPraHiB BIIA]IH,
abo0 X 3a BKa31BKOIO B 3aKOHI, MiJ] 4Yac TaKOro pepepeHaymy rpoMajsiHu CBO€
IpaBO Ha YydyacTb B IHILIIOBAHHI HE peani30ByIOTh ajke pedepeHaym
MPU3HAYAETHCS HE 32 iX 1HI[1aTUBOIO;

3) Pedepennnuii mporec € J0OBOJI TpUBAIUM. TaK, TPOMAISHHUH SIKUMA
CKOPHCTABCSl TIPABOM Ha 1HIIIIOBaHHS pePepeHIlyMy MOXE 3 CIUTMBOM IEBHOTO
yacy BTPATUTU TMPaABO MPUNHATH y4acTh y TOJIOCYBaHi(BTpaTa I1€31aTHOCTI,
BTpaTa TPOMAJSHCTBA, TOIO). BoaHOuac TrpoMajasHWH, 110 HE MaB IpaBa
MpUIIMaTH y4acTh B 1HIIIIOBaHI pedepeHnayMy Moxe HaOyTH MPaBO MPUWHATU
y4acTh B OOTOBOpEHI, ariTallii Ta B TOJIOCyBaHi 3 MUTaHHs pedepeHaymy (y pasi
JIOCSITHEHHSI BCTAHOBJICHOTO BIKY, HAOYTTSI TPOMAJISTHCTBA TOIIIO).

[Ilomo KOHCTUTYLIWHO-TIPABOBOTO PETYJIOBaHHS TMpaBa TPOMAIsH
VYkpainu Ha ydactb B pedepeHaymi, Take HpaBo nepeadayeHe crarrero 38
Koncrutynii[5]. Konctutynis Ykpainu KOHKpETU3Y€E TPaBO TPOMAIsH YKpaiHu
Opatu ywacte y pedepenaymax y posaimi III «Bubopu. Pedepermym» [1,
c. 289]. Amnamizytoun monoxkenns crarri 70 Koucrurymii Vkpainu MoxkHa
3pOOMTH BHICHOBOK IO 3a TPOMAAsSHAMU SKAM HAa MOMEHT TIPOBEICHHS
pebepeHayMy BHMOBHWIOCA 18 pOKIB 1 SKMX HE TMO30aBJICHO CYIOM
J€3IaTHOCTI 3aKpIIJICHO TMpaBo rosiocy Ha pedepenaymax. [llogo mpasa Ha
1HIIIFOBaHHA y pedepeHaymi, cTtaTTs 72 TOB’S3y€ HASBHICTH TAKOTo TpaBa 3
HasBHICTIO mpaBa rosocy [5]. Skmio 3BepHytn yBary Ha KoOHCTHTYIIiO
[TonbchKOi pecyOmiku MOXHA TOMITUTH I1HIMUK MAX1A II0J0 3aKpIiIICHHS
mpaBa y4acti y pedepenaymi. 3okpema cTaTTs 62 3aKpIIUIioe 3a MOTbChKAUMH
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rpoMajsiHaMU SIKUM BUITOBHUJIOCS 18 pokiB, 1 ski He IM030aBjeHI CYyIAO0OM
J1€31aTHOCTI, MyOJIYHMX Ta BHOOpYMX TIpaB, caMe TMpPaBO yd4acTl ¥y
pedeperayMmi, 10 OYEBUAHO BKIIIOYAE B ceO€ IMpaBo 1HIIIIOBAHHS Ta BCl 1HIII
CKJIaJIOBI IIpaBa y4acti y pedepenaymi [7].

[ToBeprarouuck 10 YkpaiHchbkoi KOHCTUTYINT CIiji 3a3HAYUTH, IO 1HIII
MO>KJIMBOCTI ydacTi B pedepeHmaymi(oOroBOpeHHs, ariTailii) 3a TpoMaJIstHUHOM
Ykpainm B OCHOBHOMY 3aKOHI HE KOHKpPETH30BaHi, BTIM TmepeadaydeHi
cnemiasbHuM 3akoHoM [5]. Tak, wactuna 2 cratti 94 3akony Ykpainu «IIpo
BCEYKpaiHCBhKUH pedepeHaym» nepeadoadae, 1o rpoMaassHd YKpaiHu — BHOOPII
MalTh IMPaBO BIILHO 1 BCEOIYHO OOTOBOPIOBATH MHUTAHHS BCEYKPATHCHKOTO
pedepenayMy,  odiuiiHi  1H(pOpMaliiiHI  Marepiagd  BCEYKpPaiHCHKOIO
pedepeHyMy, MOXIIMBI HACHIJIKM BCEYKPAiHCBKOTO pedepeHayMy, 0cOOMCTO
BecTu ab0 OpaTd ydacThb y TMPOBEIEHHI aritamii MmoAO0 MIATPUMKH YU
HENIATPUMKHA THUTAaHHS, BUHECEHOIO0 Ha BCEYKpAiHChKUH pedepeHayM, Oe3
BUTpPAYaHHs BJIACHUX KOIITIB [6].

Munocepana [. M. BBaxae 1UIKOM OYEBUIHUM T€, IO MPABO HAa y4acThb y
pedepeHyMax BUHHUKAE OAHOYACHO 3 BUHUKHEHHSM AaKTHUBHOTO BHOOPYOro
mpaBa, a B KOHTEKCTI JIOCIIIPKEHHS 3aKOHOJABYOTO 3aKpIIUICHHS I1HCTUTYTY
pedepenayMy 3BepTae yBary Ha Te, II0 B 0ararboX KOHCTUTYLISAX AepxkaB €C
1€ MMPaBUJIO 3HAWIUIO MpsiMe BAOOpakeHHs(30Kpema Builesragana [lonbiia, a
Takoxk ABcTpis, bonrapis, Ecronis, Ipnanmis, Iramis, Jlatsis, I[lonsiia,
CnoBauuuna, CrnoBeHisi, Yropumwna, Oiunsuaisa, Opanuis, Yexis). B oxkpemux
KOHCTUTYIISIX TAKOX MPSAMO 3aKPIIUIEHO MPUHIIMIIH 3aTaJIbHOCTI, pIBHOCTI MpaBa
Ha yJacTh y pedepeHaymax, a TaKoK TAEMHOCTI TOJIOCYBaHHS Ha pedepeHaymax
(Bomrapis, [Toptyranis, ®panmis)[8, c. 189].

3ocepekyloun  yBary Ha TMpaBi OpaTd y4yacTh B  IHII[IFOBaHHI
pedepeHayMi, CiJl 3ayBaXUTU MO JaHE MPaBO Mae€ MDKHAPOIHE TMPaBOBE
3aKpimieHHs. 3okpema sk 3a3Hadae KoBprkenko JI. C. Ha OCHOBI y3arajJbHEHHS
MPaKTUKH €BpoIechkux Kpain y 2006-my porii Beneriancbkoro KoMiciero 0yiio
po3po0JICHO Ta cXBajgeHO PexkoMmenmarii 1moa0 MpoBeAeHHS pedepeHayMy.
BianoBigHo 10 IIbOTO JOKYMEHTY HapoOJHA 1HIIIATHBA IOJI0 IPOTOJIOMICHHS
pedepenayM Mae BIANOBIAATH Py MPUHIIMIIB, 30KpEMa MPUHLUITY 32 SKUM
KOXXEH TPOMAISHUH, HAAUICHUWA MONITUYHUMM TNpaBaMH, MOXE MIATpUMATH
1HILIaTUBY NpOBelIEeHHS pedepeHayMy. Sk Bxke po3risialocs BULIE IaHUN
IpUHIMN BigoOpaxkeHuil 1 B Ykpaincekiil Koncturyuii [9, c. 82].

BpaxoBytoun Bce BHIIE CKa3aHe, CIiJI MiACyMyBaTH HACTYITHE:

1) IlpaBo yuacti y pedepeHaymi € KIOYOBUM MOJITHYHUM IPABOM, IIO
Ma€ HaWBUIIMKA PIBEHb 3aKOHOJABYOIO 3aKpIIJICHHS B YKpaiHi Ta OUIBIIOCTI
nepxkas €C;

2) IlpaBo yuacti y pedepeHayMi BKIOYaE B cebe IMIMH KOMIUIEKC
KOHKPETHUX TIpaB OcCOOHM, 30KpeMa MpaBO OpaTd ydacTh B IHIIIIOBaHHI, B
OOrOBOpPEHHI, B aritaiii Ta B TOJI0CYyBaHHI Ha peepeHIyMi;

3) Bumoru (ueH3u), IO CTaBISATHCS 1O HAsBHOCTI MpaBa ydacTi y
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pedepeHayMmi, OJHAKOBO CTOCYIOThCS ~ BCIX CKJIQJIOBUX TaKOro Ipasa, Mo
3YMOBIIIOE HEOOXIAHICTh 1X HASBHOCTI IIiJI 4Yac peami3aiii KOXXHOro IipaBa
OKpEeMO;

Takum 4yuMHOM, TpaBO HA yd4acTh B IHIIIIOBaHHI y pedepeHaymi — Iie
CKJIaJloBa TIpaBa yd4acTi y pedepeHayMi, I0 € CyO’ €KTUBHUM IIPaBOM
MPaBO3/IaTHUX FPOMAJISIH IIIOJI0 YYACTI B MPOLIEC] 1HIIIIOBaHHS pedepeHIyMY;

5) Oco6nuBicTh MpaBa Ha iHiLIIOBaHHS pedepeHaymMy Moyirae B TOMy, 110
BOHO YacTO OOMEKeHe, MOPIBHSHO 3 IHIIMMH CKJIAJOBHMH IIpaBa ydacTi Ha
pedepeHayMi, KOJIOM MUTaHb, 3 SKUX 3a00pOHSEThCS 1HIIIOBaTU pedepeHaym
3a HApPOJHOIO 1HII1aTHUBOIO.
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KOHIENLISA TATEHE3UC AMPARO: ICTAHCBKA MOJEJIb

Mapuenko Anapiii PomanoBuy,
CTYJICHT IOPUIUIHOTO PaKyIbTETy
UYepHiBELBKOTO HAIIIOHAIBHOTO
yHiBepcuteTy iMeHi Opis OeapkoBuya

[IpoOnemaTuka BXe 3HAHOMUX HaM TMpaB Ta CBOOOJA JIOJWHU 1
IrpOMaJISSHUHA 3aliMa€ BaXXJIMBY TO3UINIO IIOAO BHYTPIIIHBOI 1 30BHIMIHBOI
MOJIITUKU YCIX JIep’KaB CBITOBOI CIUIBHOTU. Y Cl TPOMAJSIHU JepKaB-UJICHIB BiJl
HApOKEHHS € BUIbHUMH M IOCTaTHHO HE3AIECKHUMU, HACKUIBKH 116 MOXKJIMBO, Yy
BJIACHUX IpaBax Ta 000B’s3kax. [IpaBOCBIAOMICTh JIFOJAUHU 1 TPOMAJSTHUHA, SIKI
MalTh Ha MeTI OyTH COLIAJIbHUMH # TOJITHYHMMH TapaHTIsIMH, SK1 €,
Oe3cmipHO, BKpail JOPEYHUMU IS TOro, 10 O 3aXUCTUTH JIOAEH B
MO>KJIMBOCTEN TMOCSITHYTH Ha iXHI 3aKOHHI IpaBa 3 OOKy Jep)KaB-WwIEHIB Ta iX
npasiminasg [1, €. 303]. HaBepenumu Buine i OararbMa IiHIIUMH TOCTPHUMH
NUTAHHIMHM, OB’ S3aHUMHM 3 MPaBaMU JIIOJAMHU 1 TPOMAJSHUHA, 3aMAaEThCs Ta
nparHe BrockoHamutd OOH. VYci rpomansHu MaoTh IpaBo OyTH pPIBHUMH
nepea 3akoHOM, Iie (pyHIaMEeHTaldbHI SKOCTi, SIKI MAalOTh OyTH HasiBHUMH Y
KOXHIN nepxaBi 0e3 BUHATKIB. HOBITHS cuctema jemMokpartii MOBHMHHA OyTU
COpsMOBaHa Ha JIONIOMOTY HACEJIEHHI0O y copo0ax BHUPIIUTH I MOTOYHI
npoOIeMaTUYHI MUTaHHS.

Amparo MO’)KHa BHU3HAUUTH SK «OCOOJIMBY CYAOBY MPOIEAYPY 3aXHUCTy
OCHOBHUX TpaB», IO CKIAJAE€ThCA 3 TPHOX EJIEMEHTIB y cTporomy cenci. Ilo-
nepiie, aMIapo 3axMIlae «OCHOBHI mpaBay. [lin «pyHIaMeHTaTbHUM MPaBOM)»
Ma€ThCS Ha yBa3l cy0’€KTUBHE MPaBO, rapaHTOBaHe (PyHIaMEHTAIbHOIO HOPMOIO
[2]. AMmapo He icHy€e, KO HEMae 3aXKCTy CIPaBXKHBOTO Cy0 €KTUBHOTO MTPaBa
1 SIKIIO IIe¢ TpaBO HE 3aKpilUICHO B OCHOBOMOJOXHINH Hopwmi. [lo-apyre, 1e
OCHOBOIIOJIOKHE TPaBO Ma€ OyTH TMPEAMETOM «CYyI0BOi TapanTii». OCHOBHI
npaBa KOPHUCTYIOTBCS LIUJIMM pSAIOM TrapaHTid  (3acTepexeHHs 3aKOHY,
OMOYJICMEH, CYZI0Ba OIliKa TOIO), aje TIIbKKH TOJi, KOJM OCHOBHE IPaBO
3axXUIIEHE CYyJOBOIO TapaHTi€l0, aMmapo MOKHa Ha3Batu ammnapo. Jlus
BU3HAYCHHS aMIapo BCE K HEOOXiJHA TPETS yMOBa: I Cy/IOBa TapaHTis Mae
Oyt «koHKpeTHOIO». Y CIIIA Hemae cymHIBIB y TOMY, IO OCHOBHI IpaBa
3aXUINAKOTHCS CcyAaMu (CyJIOBHM KOHTpOJb). AJle CyloBa MpoUEeAypa IbOTo
3aXUCTy Taka X 1 B OyIOp-SKOMY IHIIOMY BUNAQAKY. YHIKaJIbHICTH amparo
TIOJISATaE B TOMY, II0 3aXMCT OCHOBHUX MPaB Mae€ 3/IIHCHIOBATHUCSA 3 JOTIOMOTOIO
cHeniagbHOI MPOLEAYPH, BIAMIHHOT BIJ] IHIIMX ICHYIOUUX CYJOBUX MPOILEAYD.

Awmmapo Brnepie 3’saBuBca B €Bponi B Konctutyuii Icnmanii 1931 poky,
ajle MU TaKOXX MOYKEMO MOCJIaTUCA Ha JBa TEKCTU HIMELUBKOTO MPOCTOPY, SIKI
MO3HAYMIIM OCHOBY JJs MaWOYTHBOTO CHpUHHATTS ammnapo: KoHcTutyiris
Himeuunnu 1849 poky i ABcTpiiickka koHcTUTyIis 1920 poky michs ii pedopmu
1929 poky. Ane BUpIIATBHUM €IEMEHTOM [UIsl BKJIIOYEHHS ammapo J10
KoncTurymii crana npucyTHIicTh B IcnaHii MEKCUKAaHCHKOTO 1HTENEKTYyana, sIKui
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nepeOyBaB y BUTHaHHI B Majpual 1 3aliMaB XOpoOIlle CTAHOBWIIE Cepe
MOJIITUYHOT Ta 1HTeNIeKTyaabHO1 enitu: Pomonbdo Peiteca. Came BiH mommpus
THCTUTYT aMI1apo Ie 10 BuOopiB ¥YcranoBuux 300piB B 1931 porii.

[cnanceka MOJIETTh XapaKTEePU3YETHCS ICHYBaHHSAM JIBOX
B3a€MOIIOB 3aHUX TIPOLEAYp ammapo: aMIapo nepei 3BUYANHUMH CyJlaMH
(amparo ordinaire) i1 ammapo mepen KoHctutymiiHEM cymom  (amparo
constitutionnel). Ha mro Momenbp BIUIMHYJIO BBEACHHS MEKCHKAaHCHKOI
Mojieni ammapo (cyaoBa cucreMa sikoi HaTxHeHHa Crionydenumu [llTaramu, 1o
XapaKTEePU3y€eThCsl AUGY3HUM TIEPETISiAOM KOHCTHUTYIIMHOCTI) B CHCTEMY
KOHIICHTPOBAHOTO TMEPETJsiAy KOHCTUTYLIMHOCTI, HAaTXHEHHY AaBCTPIMCHKOIO
MOJIEILIIO.

3Buyaiine ammnapo nependadeHo crarrero 53.2 Koncrutymii Icnanii 1978
POKy, siKa BCTAHOBJIIOE€ TPU NPUHLMUIM, 10 HAAAIOTh HOMY CHEIU(IYHOCTI:
IpPIOPUTET, CIPOILIEHA MpoLeAypa Ta PO3IIMPEHHsS I1HTEpecy B MOPYLICHHI
IPOBAJKECHHS. Metoro  cmpouieHoi  mpoueaypu €  3anoOiraHHs
3JI0B)KMBAHHIO aMIIapo, OCKIIBKM 33 JIOTIOMOTOK II€l IPOLEAYPH MOXHA
OOpOTHUCS JUIIE 3 TOPYIIEHHSIMU OCHOBOIIOJIOKHUX IPaB, 10 BUKJIIOUEHHS BCIX
iHmmx cy0'extiB. Crarts 53.2 KoHcrutyiii nepenbavae mie ogHy crnerudiky
L1€1 MPOLEAYPH, a caMe cepy ii 3aXUCTy, OCKIIIBKU TUIBKH IMpaBa, nepeadoadeHi
crartsiMu 14 1 29 Konctutyuii (ane Bci 1l OpaBa) KOPUCTYIOTHCS 3aXHCTOM
II030BY aMIapo B 3BUYANHUX CYyJaX.

Haiisckpasimioro pHUCOIO KOHCTUTYIIIHHOTO aMIapo B Icnanii
€ MUChMOBHUH Xapaktep Horo mporenypu [3]. Ilicns Ttoro, sk ammapo Oyso
BU3HAHO NpUUHATHUM, TpuOyHan nepenae 3asBy 1HIIMM CTOPOHAM, PO3YMIIOYH,
0, SK 3a3Hayanocs BULIE, MPOKYPOP 3aBXKAW IMOBUHEH OYyTH CTOPOHOIO B
cynmoBomy nmporieci amnapo. Ha 1eomy erami  Koncrturymivinuii Cyn  wmae
oOupaTd MIDK TPOXaHHSM JO IHIIMX CTOPIH 3pPOOMTH MHCHMOBY 3asBy abo
CKIIMKaHHSM BIJKPUTHX CIyXaHb JJIS BCIX CTOPIH JJISl TMPEJCTABJICHHS CBOIX
YCHUX TMpe3eHTarliil. Jlani, HaBeneHi y 3BiTax Mpo AisUIbHICTh TpubyHaiy, 1aTh
HaM JIOCUTh Bpaxarouy iH(GOpMaIliio: JIMIIe I’ ATh CHpaB OYyJO PO3TISHYTO B
yCHIN (opMi 3a ABaALSTH YOTUPHU pOKH. Lle sickpaBa, i JOCUTH HETaTUBHA, pHCa
IcrTaHcbkol cucteMu. OmHUM 13 HETaTUBHUX HACIIAKIB I[1€1 CHUCTEMH €
MIJPUKUBJICHHS BXKE 3aCy/UKEHOTO TOPOKY «IIJAMIHM» MAaricTpaTiB pagHUKaMu
Koncrurymitnoro Cyny. 3 iHIIOTo 00Ky, MyOJIIYHE CIIyXaHHS FapaHTye, 10 BCl
MaricTpaTd MOXKYTh 3HATH BCl TMO3HUILIi YYacCHUKIB CynoBoro rmpoiecy. Kpim
TOTO, 3 TIPOBEACHHAM TPOMAACHKUX CIyXaHb MOXKHa Oyno O MOM’SKIIUTH
npo0iemMy 3ami3HUIMX CYIOBHUX PillIeHb, OCKUIbKM Oyl0 O Ba)XXKO YSIBUTH, IO
BOHU OYyTh BUHECEHI Yepe3 KiJIbKa POKIB MICIISI TPOMAJICHKUX CITyXaHb.

OpHak Bce BHILECKAa3aHE >KOAHMM YHMHOM HE 3YMOBIIIOE OCTaTOYHOTO
BUOOpPY MoJieni (KOHTPOJIb 3 OOKY 3aKOHOMABIIS YW CY/IJ), SIKa 32 CBOEIO CYTTIO
€ moJiTHUHOKO Moxeuto. Ciil BU3HATH, 110, Ha HAIly NYMKY, BXE ICHYIOTbH
MEXaHI3MH KOHTPOJIO 3a 3aKOHOJABLEM (OCKap>KEHHS HEKOHCTUTYLIWHOCTI
3aKOHIB, CYy/IOBE OCKapKCHHS KOHCTUTYIIMHOCTI 3aKOHIB). 3 1HIIOTO OOKYy,
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KOH(pIrypalis «KOHTPOJIO Haa CyIJsIMH» BIINOBIZa€, Ha HAIl OIS,
HeBOJIaraHHIM  mosiTH4YHiIM  Jsorimi.  KoHCTuTyIis — mporojiomrye, 110
«HAITIOHAJIbHUH CYBEPCHITET HAJCKUTh ICIAHCBKOMY HApoay, BiJ SKOTO
MOXOAATh YCI TOBHOBAKCHHS JIepKaBW», 1 IO «IPABOCYAJS IMOXOAUTH Bij
Hapoay 1 3MIMCHIOETHCS [...] BIAMOBIMAIBHUMHU CYIJISIMH Ta Marictparamm». Y
JEMOKpATUYHIH JepKaBi HE MOKe OyTH MOJITUIHO O€3BIANOBITAIBHOI Biaau. B
[cmanii >k cyaai HeCyTh UHMBUIBHY, KpHUMIHAJbHY Ta JAUCHUIUIIHAPHY
BIJIMTOBIIAJIbHICTh, aJlé CAMOKOHTPOJIb HE € CIPaBXHIM KOHTposieMm. BoHu He
MiAnagaloTh i TMOMITHYHY BiAMOBIJATBHICTE (K B aAHTJIOCAKCOHCHKHX
cUCTEMax). AMITApO «KOHTPOJIb HAJT CYIISIMUY € €MUHOI0 (POPMOIO MOTITHIHOTO
KOHTPOJII0O HaJ BIAJOK, sKa BHUCIHM3a€ Bl JIEMOKPAaTUYHOI JIOTIKH:
Konctutytiinuii  TpuOyHas, BpPEIITI-pElIT, € MOJITUYHUM OPraHOM, HaBiTh
SAKIIO BiH Mae cynoBy Biaaay. OJHaK BIAMOBa BiJ OO BapiaHTy Ha
3aKOHOJABYOMY PIBHI TMPHU3BOAUTH JO0 TIEBHOIO JucOallaHCy B CHCTEMI
KOHTPOJTIO 32 JIEP’KAaBOIO B LIIJIOMY.
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OKPEMI ACHEKTH OBMEKEHHS IIPABA HA TAEMHUIIIO
JUCTYBAHHS, TEJE®OHHUX PO3MOB, TEJIETPA®HOI
TA THIIOI KOPECIIOHJEHIIIT B YMOBAX BOEHHOI'O
CTAHY B YKPAIHI

HoBikoBa Kcenis OuekciiBHa,
cTyaeHTka HaByaibHO-HAyKOBOTO
IOPUUYHOTO IHCTUTYTY
[IpukapnaTchKOro HaliOHAJIBLHOTO
yHiBepcuTeTy iMeHi Bacuns Credanrvika

[TutanHss oOMexeHHs MpaB 1 CBOOOJ JIIOJUHM 1 TPOMASHUHA 3aBXK]IU
Oynu 00’€KTOM JAOCHIKEHHS HAayKd KOHCTUTYLIMHOTO TpaBa, 1 BUKIMKAIH
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HEaOUSIKUN IHTEPEC Y BUCHUX-TIPABHUKIB.

Bignosigno no ykasy Ilpesumenta Ykpainu «[Ipo BBeaeHHS BOEHHOTO
ctany B Ykpaini» Big 24.02.2022 y 3B’s13Ky 3 BIHCBbKOBOIO arpeciero Pociiichkoi
deneparrii nmpoTu Ykpaidu, Ha mijcTaBi mporo3ullli Paau HalioHaapHOT Oe3neKu
1 o6opoHn YKpainu, BIANOBIAHO a0 myHKTY 20 yactuHu mnepmioi ctarti 106
Koncturymii Ykpainu, 3akony Ykpainu «I[Ipo mpaBoBuii peXUM BOEHHOTO
CTaHy» B YKpaiHi BBeIeHO BoeHHUH cTaH 13 05 roaunu 30 xBuiuH 24 JIOTOTO
2022 poky crtpokoM Ha 30 ni0, sSKuii B TONAIBIIOMY HEOJHOPA30BO
POAOBXKYBABCA 1 /Ii€ O TENEepIlIHbOro yacy [1].

3 moYaTKOM MOBHOMACIITAOHOTO BTOPTHEHHS POCii HA TEPUTOPIIO HAIIOI
nepkaBu JaHa cepa HaOyaa 0COOTUBOrO 3HAYEHHSI, OCKIIBKU 3aMPOBAKEHHS
BOEHHOTO CTaHy Tiependadasio NPUUHSTTS pillleHb, SKi  0e3nocepeaHbo
CTOCYBAJIUCSI OOMEKEHHSI TPaB JIIOJIUHU.

Ha croromuimHid JeHh B Haylll KOHCTUTYIIIHHOTO TpaBa chopMoBaHi
TEOPETUYHI MiJAXOH 10 PO3YMIHHS MpaB JIOAUHU Ta iX oOMexeHb. OKpiM TOTO,
y 1IbOMY HampsIMKy po3poOJjieHe Ta (QYHKIIOHYE SK MDKHapogHe, TakK 1
HaI[lOHAJIbHE 3aKOHO/IABCTBO.

BignoBimno mo crarti 29 3aranbHoi jAekiapalii mpaB JIIOJWHHA, TPU
3M1MCHEHHI MpaB 1 CBOOOJ KOXKHA JIOJIMHA TOBHMHHA 3a3HABATH TIIBKU TaKUX
OOMEKEeHb, SIKI BCTAHOBJICHI 3aKOHOM BHKIIIOYHO 3 METOIO0 3a0e3IIeucHHS
HaJIEKHOIO BHU3HAHHS 1 TMOBark MpaB 1 CBOOOJ IHIIMX Ta 3a0e3MeYeHHs
CIpaBEeAJIMBUX BUMOI MOpaJll, TPOMaJIChKOT0 MOPSAIKY 1 3arajibHOro A00po0yTy
B JIEMOKPATUYHOMY CYCIUIBCTBI [2].

3rinHo 3 crarrero 64 Konctutynii YkpaiHu B ymMoOBax BO€EHHOTO abo
HAJ[3BUYAHOTO CTaHY MOKYTh BCTAHOBIIIOBATHCS OKpeMi OOMEKEHHs TpaB i
cBO0OOJT 13 3a3HAUYCHHSAM CTPOKY il X oOMekeHb. He MOXyTh OyTu 0OMExeH1
mpaBa i1 cBoOoaM, mependaueHi crartamu 24, 25, 27, 28, 29, 40, 47, 51, 52, 55,
56,57, 58,59, 60, 61, 62, 63 miei Koncruryii [3].

BianoBigHo, 10 KOHCTUTYIIMHHUX TpaB 1 CBOOOJ JIIOJMHH, SKI MOXYThb
Oyt oOMEXeHI TiJ 4yac Al MPaBOBOIO PEXKUMY BOEHHOTO CTaHy HAJIeKaTh:
npaBo Ha HemoTopkaHHiCcTh *kuTia (cT. 30 Konctutymii Ykpainu), cBoOoaa
nepecyBanHs (cT. 33 Konctutyuii Ykpainu), npaBo OpaTu y4acTb B YIpaBIliHHI
JEepP’)KaBHUMHU CIIpaBaMH, Yy BCEYKpPaiHCBKOMY Ta MICIEBHX pedepeHaymax,
BUIbHO 00Mpatu 1 OyTH OoOpaHUMHU [0 OpraHiB JAEPXKABHOI BJIAJU Ta OpPraHiB
MiciieBoro camoBpsimyBaHHs (cT. 38 KoHcturynii Ykpainu), mpaBo 30upaTucs
MUpPHO, 0€3 30poi 1 TPOBOAUTH 300pH, MITUHTH, MOXOAM 1 JEMOHCTpAIIli, PO
MIPOBEJICHHS SKUX 3aBYAaCHO CIIOBINIAIOTHCS OPTraHM BHKOHABYOI BJIAJAM YH
opranu wicrieBoro camoBpsimyBanHs (ct. 39 Koncturymii Ykpainu), mpaBo
BOJIOJIITH, KOPUCTYBATHUCS 1 PO3MOPSAIKATUCS CBOEIO BIACHICTIO, PE3yJIbTaTaMU
CBO€1 1HTENEKTyanbHOi, TBOpUOi HismbHOCTI (cT. 41 Kouctutymii Ykpainm),
paBO Ha MiANMPUEMHUIIBKY MIsUIBHICTH, sika HE 3a00poHEHa 3aKOHOM (CT. 42
Konctutytii Ykpainu), mpaBo Ha MpaIlo, M0 BKIIOYAE MOXKIUBICTH 3apPOOISTH
co0l Ha >KUTTS TMpanero, sKy BIH BUIBHO o0Hpae ab0 Ha $Ky BLUIbHO
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noromxyetses (cT. 43 Konctutyuii YkpaiHu), nmpaBo Ha CTpalK JJIsi 3aXUCTY
CBOiX EKOHOMIYHHMX 1 coriaapHux iHTepeciB (cT. 44 Kouctutymii Ykpainm),
npaBo Ha ocBiTy (cT. 53 Koncruryiii Ykpainn).

Jlo mepeniky mpaB i CBOOO JIFOJIMHHU, sIKI MOKYTh OyTH OOMEXKEH] ITi]T yac
MIPaBOBOT'O PEKUMY BOEHHOTO CTaHY MO>KEMO BIJIHECTH 1 3aKpirieHe B cTatrTi 31
Konctutynii Ykpainu nmpaBo Ha TaEMHUIIO JUCTYBaHHS, TEIe(POHHUX PO3MOB,
TenerpadHoi Ta 1HIIOT KOPECITOHICHIIH].

VYkazom Ilpesunenta VYkpainu «lIpo BBEIEHHS BOEHHOTO CTaHy B
Yxpaini» Bix 24 mororo 2022 poKy BCTAHOBJICHO MOKJIHMBICTH OOMEKECHHS
TUMYacoBO, Ha  Tepioag  Aii  MPaBOBOTO pEXHUMY BOEHHOTO CTaHy,
KOHCTUTYIIIHOTO TipaBa, nepeadadenoro crarrero 31 Koncrutyuii Ykpainu —
IpaBa Ha TAEMHUIIIO JINCTYBaHHS, Tee(OHHUX PO3MOB, TelerpadHoi Ta iHIION
KopecroHaeHmii [1].

3akoHoM VYkpainu «lIpo mpaBoBuii  peKUM  BOEHHOIO  CTaHY»
KOHKPETU3YIOThCS ~ MOXJIMBOCTI ~ OOMEXKEHHS  TMpaBa HAa  TAEMHHUIIIO
KOPECITOH/ICHIII1.

Bianosinno no cr. 8 3akony Ykpainu «IIpo npaBoBuil pekuM BOEHHOTO
CTaHy» Yy BHUIIAJIKy 30pOMHOI arpecii 4 3arpo3u Hamajay, HeOe3NeKu JiepKaBHIN
HE3aJICXKHOCTI YKpaiHu, ii TepUTOpiaibHIA IUIICHOCTI 10 3aXOJIB I[bOTO

IPAaBOBOTO PEXKHUMY MOXKYTh HaleXaTh: — PErylOBaHHS pobotu
NOCTAYaJbHUKIB ~ €JIEKTPOHHUX KOMYHIKalIMHUX Mepex Ta (abo) mociyr Tta
3ab0opoHa mepenadi iH@opMarllii 4Yepe3 KOMITIOTEpHI MeEpexi; — y pasi

MOPYIIEHHST BUMOT a00 HEBUKOHAHHS 3aXOiB MPABOBOTO PEKHUMY BOEHHOTO
CTaHy BUJIyYEHHS y MIAIPUEMCTB, YCTAHOB 1 OpraHizaiii BciX (popM BIACHOCTI,
OKpPEMHX TPOMAJISIH €JIEKTPOHHOTO KOMYTAaIlIMHOTO OOJaJHAHHS, KOMIT I0TEPiB,
a TAaKOX y pa3l MoTpeOu IHIMMX TEXHIYHUX 3ac00iB 3B’SI3Ky; — 1HII 3aXO1H,
nepeadayeHi HOpMaMH MIXKHApOJAHOTO TyMaHITapHOTo rpasa [4].

Sk OGaummo, Tepenik TakuX 3axoiiB He € BuuepnHuUM. lle mo3Boise
BIMICHKOBOMY KOMaHYBaHHIO Pa3oM 13 BINCHKOBUMU aAMiHIcTpallisiMu (y pasi ix
YTBOPEHHSI) CAMOCTIMHO a00 13 3AJIy4eHHSIM IHIIKUX OPraHiB 3alpoOBaHPKyBaTH Ta
3MIMCHIOBATH B MEXaX TUMYACOBUX OOMEKECHb KOHCTUTYIIIMHHUX IPaB 1 CBOOO
JIOJIMHYU 1 TPOMAJIIHUHA, a TAKOXK MPaB 1 3aKOHHUX 1HTEPECIB IOPUANYHUX OCIO,
1HII1 32X0/IM TPABOBOT'0O PEKUMY BOEHHOTO CTAHY.

Ha mamry gyMKy, B acmeKTi pO3IJIALy IaHOTO THTAHHS BAXKIUBUM €
BCTAHOBJICHHSI YITKOTO MEPENIKY 3aX0/iB MPABOBOI'O PEKUMY BOEHHOTO CTaHY,
SKI MOXYTh 3ampOBaKyBaTHUCS 3aajisi THMYacOBHX OOMEXKEHb IpaBa Ha
TAEMHULIIO JIMCTYBaHHA, TeIePOHHUX PO3MOB, TejerpagHoi Ta 1HIIOI
KOPECITOH/ICHITI1.

OxkpiM TOro, SKIIO HE BU3HAYATH KOHKPETHHM TEPENiK 3aXOMdiB, TO
BOAYAETHCS JOIUTPHIM BCTAHOBIJICHHS MEX OOMEXKEHHS IMpaBa Ha TAEMHUIIIO
JUCTyBaHHS, TelehOHHUX PO3MOB, TelerpadHoi Ta 1HIIOI KOPECIMOHACHIII.
ToOTo, po3pobka meBHUX MapaMeTpiB (KpUTEpiiB) Ha MiACTaBl SKUX Oyze
npuiiMaTuCcs PIlIEHHS MPO JOMYyCTHUMICTh OOMEXEHHS MpaBa HAa TAEMHHIIIO
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JUCTYBaHHS, TeAePOHHUX PO3MOB, TejerpadHoi Ta 1HIIOI KOPECIMOHACHIII.
30KpemMa, HaMpUKIIaa, HEOOXITHICTh TOTPUMAHHS OallaHCy B MPOIIEC] peai3alii
IIbOTO TIpaBa 3 MpaBaMU 1 3aKOHHUMH 1HTEpEecaMHu 1HIIMX OCi0; MPaBOMIPHICTH
croco0y 0OMeXeHHS IIbOT0 MpaBa TOMIO.

Takuit miaXin J03BOJUTH CTBOPUTH JIOJATKOBI TapaHTii 3 METOIO
YHUKHEHHSI 3JI0OBXXKHMBaHb y cdepl OOMEXEHHS MpaB JIOAUHH, Y TOMY YHCHI
OOMEKEHHS TpaBa JIIOJAWHN Ha TAEMHUIIO JIUCTYyBaHHS, TeIEeHOHHUX PO3MOB,
TenerpadHoi Ta 1HIIOT KOPECIOHICHIT1.

Pa3zom i3 TuM, ciij 3a3HAYUTH, 10 BBEJICHHS BOEHHOTO CTaHy HE O3HAYa€
00OB’SI3KOBE OOMEXKEHHsI I[bOT0 TpaBa, a TUIBKKM MOXIMBICTb THMYaCOBOTO
0OME)XEHHSI IIJITXOM BCTAHOBJICHHS TIEBHUX 3a00pOH 110/10 HOTO peaizailii.

[TincymoByrouM BHIII€3a3HAUCHE, MOTPIOHO BIAMITHUTH, IO OOMEXEHHS
IpaBa Ha TAEMHUIIIO JINCTYBaHHS, Tee(OHHUX PO3MOB, TenerpadHoi Ta iHII01
KOPECTOH/ICHIIII B yMOBaX BOEHHOTO CTaHy € BUIIPABJIaHUM Ta MOXKE MaTu
BOKJIMBE 3HAUCHHS B JIOBEJCHHI 3JIOYMHHOCTI JIA POCii 3aBISKH HasBHUM
3amucaM  TeaeOHHUX PO3MOB Ta JIMCTyBaHb 0cCi0, SKI 3I1HCHIOBAIH
HEIMPaBOMIPHY IISJIbHICTD 10 BIJIHONICHHIO JIO HAIIOI JEp>KaBH Ta TPOMAJISH.
Opnak, BapTO maMm’siTaTH, 10 OOMEXKEHHS I[LOTO MpaBa Mae€ 3/1ACHIOBATUCS
BUKJIIOUHO Ha MIJCTaBl 3aKOHY Ta MaTH TUMYacOBHM XapakTep. 3 METOI0
HEJIOMYLIEHHS 3JI0BKMBaHb 31 CTOPOHH BIATIOBIAHMX OpPraHiB JIEp>KaBHOI BJIaIA
BBa)XKAa€MO 3a JOIJIbHE BCTAHOBUTH YITKUM Ta BUYEPHHUN MEPENIK 3aXO/liB
MIPaBOBOTO PEKUMY BOEHHOTO CTaHy, SIKI MOXYTh 3allpOBAKyBaTHUCS 3a7Is
THUMYaCcOBUX OOMEKEHb IIpaBa Ha TAEMHMITIO JIUCTYBaHHS, TeJe()OHHUX PO3MOB,
TenerpadHoOi Ta 1HIIOT KOPECTIOHAEHIII].

Cnucok eukopucmanux oxcepen:
1. IIpo BBeneHHsI BOEHHOTO CTaHy B YkpaiHi: yka3 [Ipesunenrta Ykpainu
Bing 24.02.2022 Ne 64/2022. URL: https://zakon.rada.gov.ua/laws/show/64/
2022#Text (mata 3Bepuenns: 20.04.2024).

2. BaranpHa gexnapauis mnpaB JyoaumHu  Big 10.12.1948 p. URL:
https://zakon.rada.gov.ua/laws/show/995 015#Text (mara 3BEPHEHHS
20.04.2024)

3. Konctutymis Ykpainu: 3akon Ykpainu Big 28.06.1996 Ne 254k/96-BP,
URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96%D0%B2%D1%
80#Text (nara 3BepuenHs: 20.04.2024).

4. TIpo npaBOBHil pe’KUM BOEHHOTO CTaHy: 3akoH Ykpainu Big 12.05.2015
Ne 389-VIII, URL: https://zakon.rada.gov.ua/laws/show/389-19#Text (mara
3BepHeHHs: 20.04.2024).

Hayxosuii kepisnux:noueHT kadeapu KOHCTUTYIIHHOTO, MIKHAPOIHOTO
Ta aAMIHICTpaTUBHOTO NpaBa HaBuanbHO-HAyKOBOTIO IOPUIUYHOTO IHCTUTYTY
[IpukapnaTchkoro HarioHaJIbHOTO YyHIBepcuteTy iMmeni Bacuns Credanuka,
KaHJWIaT IopuaIndHuX HayK A.B. @enopoHUyK.
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MICHEBE CAMOBPs1YBAHHS B PECITY bJII BIPMEHIS:
PE®@OPMYBAHHA 3 OIJISI Y HA €BPOIIEMCBKI CTAHIAPTH
JIOKAJIBHOI JEMOKPATII TA IIPAB JIIOAUHHU

Cumasonsin Boiogumup CypenoBuy,
acHipaHT IOPUAUYHOTO (DaKyIbTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcurety iMmeni B.H. Kapazina

Hezanexxna BipMmeHist J0Bri pOKM HaMara€TbCcsi MPOBOAUTH pedopMy
OpraHiB MICIIEBOTO CaMOBPSIIYBaHHS, KOTPA MOCTIMHO CTUKAETHCS 3 YCIUISKUMU
nepemkogamMu. Ha moyaTky 4eTBEepTOro NECATWIITTA ICHyBaHHS PecryOiiku
BipMmeniss MOXHa  KOHCTaTryBaTd, III0 CHCTEMa OpraHiB  MiCIIEBOTO
CaMOBPSIyBaHHSI, K 1 OUTBIIICTh 1HIIMX AEMOKPATUYHUX 1HCTUTYIIIH, MOKHU LIO0
HaCIIpaB/i Tak 1 He BiaOyacs.

[lepmry pedopMy opra”iB MyHIIIUNAIBHOI Biagu Oyio 3M1MCHEHO BXKE
yepe3 pik Ticas mnpunuHeHHs OoioBux aii y Kapabaxy Ta Ha BipMeHO-
azepOail/pkaHCbkOMy KOpIOHI. S5 mnumHa 1995 poky Oylo NpUWHATO HOBY
KoHctutTymito  Mojomoi  pecrmyOnikd, SKa 3aKpilijia HOBY  CHUCTEMY
TEpUTOpIaJIbHOI OpraHizamii Biagu. B OCHOBY cepHO3HHMX 3MIH Yy CHCTEMI
MYHIIMOAIBHOTO YIOpPaBIiHHS OyJi0 TOKJIAIEeHO HOBHM aJAMIHICTPATHUBHO-
TepuToplanbHui noxAin PecnyOiiku BipMmeHis, 3aBasku sskomy OyiM CKacOBaHi
ICHYBaJIM JCCATWIITTAMM PAOHM 1 3aMICTh HUX YTBOpEH1 00yacti (Map3w).
[loniOHa momiTHKA, OYEBHUIHO, OyJia 3yMOBJI€HA NPArHEHHAM KEPiBHUIITBA
KpaiHu, 110 BTpavya€e aBTOPUTET, MAKCUMAJILHO IIEHTPAII3yBaTH MICIIEBY BIAJy,
00 MOCWJIUTU HaJl HEI0 KOHTPOJIb. Y pE3ynbTari 3aMicTh 37 palioHIB, IO
ICHyBaJM B OCTaHHI PaJsSHCHKI POKH, OyJIO YTBOPEHO [eCsATh O0JacTe —
ApararoTHCbKy, ApaparcbKy, ApMaBipcbky, ['erapkyHikcbKy, JlopiiichbKy,
Koraiikcpky, lupakceky, CroHikcbKy, Baitormzopesky Ta TaBycbky. Cronuiis
K Kpainu Micto €peBaH, e MPOoKUBAE TIOHA/ TPETHUHA HACEJICHHS PECITyOIIiKH,
HaOyJla CTaTyCcy OKpeMoOi aJMIHICTPATUBHO-TEPUTOPIATbHOI OJUHUII, TaKOXK
npUpiBHAHOT 710 00xacTi. Cami >k 007acTi BUSBUIIMCS PO3AUICHUMH Ha TPOMAH,
NpUYOMy, HaANpUKIaj, Beauki micta ['tompi Ta Banaszgop oTpumanu Takuii
caMuil OOIIMHHUNA CTaTyC, SIKUM CTQJId MAaTH HEBEJIHMKI Cella 3 HACEJICHHSM Y
KUIbKA COTEHD JIIOJIEN.

OCHOBHUH TpPUHIMO YHOPaBIiHHA KpaiHOI® B YMOBaX CHJIbHOI
MPE3UICHTCHKOI PECIyOJIiKA Jy’K€ MPOMOBUCTO TO3HAYMUBCA 1 HA CHUCTEMI
OpraHiB MICIIEBOTO caMOBpsiyBaHHs. KepiBHUKM TpoMaj (TaKUMU CTau 1 Mepu
BEJIUKHUX MICT) MPOTOJIONTYBTACS MPAKTUYHO €TUMHOBIIAIHUMH TOCIIOIapSIMHU Ha
MICIISIX, & TIPEACTAaBHMIILKI OpraHu - Pamm crapidimmH, Maiyd BKpail oOMeXeHi
byskuii 1, ¢pakTuuHO, Tpaidu (IKTUBHY POJb B MYHIIHMIIAIBHOMY YIPaBIIiHHI.
OpHak HAMACKPaBIIUM CBIAYEHHSIM KypCy BiIaaAW KpaiHW HA TPaAHUUHY
HEHTpai3allil0 yOpPaBIiHHSA pecrmyOikol0 CTaB I1HCTUTYT TNPU3HAYCHHS
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ry0epHaTopiB obJiacTed riaaBoro jepxkaBu. TooTo rydepHaropu 3 1995 poky 10
nporo JHs y BipMeHii miAnmopsaKoBaHI BHUKJIIOYHO IIPE3UJICHTOBI, IO €
CEpMO3HOIO TMEPEHIKOJOI0 Ha [UIAXY PO3BUTKY CHUCTEMH  MICIEBOIO
CaMOBPSIIyBaHHS, CBOEPIHOI0 <«JIyOMHOIO» B PyKax IEHTPaJIbHOI BIaJH, IIO
BMUJIO TPUIHHSE TINOTETUYHY MOXJIMBICTh BIIXWJICHHS BiJ UEHTPAJIbHOIO
Kypcy 0OpaHUX HApOJIOM TIaB TPOMa/I.

[HcTuTyT TpU3HadYeHHs ryOepHATopiB OyB BMIJIO BHKOPUCTAHHM 1 IS
BUPIIIIEHHS MUTAHHS PO Mepa €peBany. BipMeHChKa CTOJIHIIS, BPaXOBYIOYH HE
JUIIEe KUIBKICTh BHOOPINIB, a W ii He3aMiHHE EKOHOMIYHE Ta KyJIbTYPHO-
MPOCBITHUITLKE 3HAUCHHS IS BCi€l KpaiHW, 3a BU3HAYCHHSIM IMOKJIUKaHA OyTH
JepkaBo0 B JAepkaBl. OcoONMBO SIKIIO WIETbCA MPO JAEpPKaBY, CUIIBHO
OClIa0JICHy HECKIHYEHHO 3aTsDKHUM TEepPEeXiIHUM TEepioJIoM, BIUIMBOM
KpUMIHAIly, OJIirapxii, M0 BCE IMOCWIIOEThCS. B 00CTaHOBIII XPOHIYHOIO
HEBJIOBOJICHHSI BUOOPIIIB  MiJICYMKaMH BHOOpIB, IXHBOTO 3alE€PEUCHHS
OTO3UIIINHUMU CHJIAMH CTOJHIS BipMmeHii, TpUpOAHO, PETYNISIPHO aKyMYJIO€
MPOTECTHI pyxH. binbiie Toro, BCUIsKI TexHOJOrIi (hambcudikaili pe3yabTaTiB
BUOOpIB HAWOLIBITY BIACIY Majd 3yCcTpidaTH 1 JOCI 3YCTPI4arOTh caMme B
€peBani. lle MOACHIOETHCS O0'€KTMBHO BHUCOKOKO MOJITHYHOIO TPAMOTHICTIO
CTOJIMYHOTO EJIEKTOpaTy, KOHUEHTpalieo B €peBaHl yJapHUX CHJI ONO3MWIIi
PI3HHUX POKIB, a TAKOX MPUCYTHICTIO Y MICTI OCHOBHOI YaCTUHHU MPEICTABHUKIB
KOPOTKOCTPOKOBUX Ta JOBIOCTPOKOBHX MIXKHAPOJHUX MICI CIIOCTEPEKEHHS.
30BCIM HE BHUNAAKOBO, MMOYMHANOYU 3 JPYTUX NPE3UIACHTCHKUX BUOOPIB,
MPEICTaBHUKMA OMO3MUIli MAaKCUMaJlbHY KUIBKICTh T'OJIOCIB SIK Ha Marmepl, Tak 1
Hacnpapai oTpumyBanu y ctouil (Basren Manyksn 1996-ro, Kapen [emipusin
—1998-ro, Crenan Hdemipusu — 2003-ro Ta JIeson Tep-Ilerpocsa 2008-10).

CporojiHi Ba)XKO CTBEP/KYBaTH, HACKUIBKA TOYHO TMepeadavdaiu 1o
TeHJeHI110 po3poOHukn Konctutymii 1995 poky, npoTe 1MiIKoM O4eBUIHO, IO
SK KOJIMIIHS, TaK 1 HUHIIIHS Biaga BipMeHii moCTiHHO MparHyiu He HOMYCTUTH
nepeTBOpeHHs €peBaHa Ha Jep)KaBy B JiepkKaBi, BHACTIIOK YOTO CTOJUYHI
BUOOPIIl BUSBUIJIMCS HAWOLIBII O0IJIEHMMH Yy TUTaH1 peai3allli CBOTo. MpaBo Ha
y4acTh y MICIIEBOMY caMoBpsinyBanHi. HoBa cucrema opraHiB MiCIIEBOTO
caMOBpsITyBaHHS, 10 cTasia B 1996 porii, ckacyBaja CUIbChbKI, CENUIIHI, paliOHH1
1 micbki Panu HapomHHMX JenmyTaTiB, SIKl ICHyBajd J0 I[bOTO, Ha JOBT1 POKHU
BKOpEHWJIA TMOPOYHUN TPUHIUI TPOTHCTABJICHHS TIPEACTaBHUKIB OpraHiB
MICIIEBOI BJaAH, IO MPU3HAYAIOTHCA 1 OOUPAIOTHCA: B 00JIACTSIX 1€ CIIJIbHE
CHIBICHYBaHHSI OOMpPaHUX HAPOJOM TJIaB aJMIHICTpalliil , MepiB 1 TyOEepHATOPIB,
10 MPU3HAYAIOTHCSA MPE3UACHTOM, a B €peBaHl — npedeKTiB, NpUHAWMHI Ha
nmanepi  MA3BITHUX  BHOOPISIM, 1 TPU3HAYAETHCA  TJIABOIO  JICP>KaBH
rpajoHavYaIbHUKA.

Opnak mepm HIK JeTadbHO 3YIMUHUTHCA HAa HOBOMY eTtami pedopmu
MICIIEBOTO CaMOBpsIyBaHHS, 1m0 cTapTyBaB y 2005 poiii, 1 TOPKHYBCSI CTOJIHIII,
3BEpHEMOCS 10 JESKUX OCHOBHHX OCOOJMBOCTEH BHOOPIB JO MYHIIUIATbHUX
OpraHiB, XapakTepHUX Ui Bclel pecmyOmiku. [lpuuomy Ttpeba Bigpasy x
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3a3HAYUTH, 110 111 OCOOJMBOCTI MOJITUYHOI KyJIbTYPH, IO MEPEPOCIU B M’SIKO
KOKy4H, HEA0OPY TPaJullilo, TAIbMYIOTh PO3BUTOK JTEMOKPATUYHUX MPOIECIB Yy
BipmeHnii He MeHIIIe, HIXK caMa ITOpPOYHa MOJITHYHA CHCTEeMA.

CnpapxHiM OMYeM cTajga MaxopuTapHa cucrema (HopmMyBaHHS
MYHIIUTNIATBHUX MPEICTABHUIIBKUX OPraHiB, siKa € a0COIIOTHO HEMPUUHSTHOIO 3
ypaxyBaHHSAM OCOOJIMBOCTEH MICIIEBOTO MEHTAITETy. Y He3alexkHii Bipmernii
napaneNbHO 3 XPOHIYHMM OCHAOJIEHHSM IIEHTPAJbHOI BIAAH, IO BTpayae
HOMYJISIPHICTh, MaJl0 MICLIE MIJABHILEHHS POJIi KPUMIHAIBHUX EJIEMEHTIB, IO
BUKOPHCTOBYIOTHCSl PEKMMaMU SIK OJHA 3 OCHOBHHUX CHJI MiJl Yac MPUAYIICHHS
BOJII Hapoxy, danbcudikalli macyMKiB BUOOPIB.

Opnak y 2005 poui TyT modaBcsi IEBHUN MPOTPeEC, KaTalai3aTopoM SKOTO
CTaB THUCK MDKHApPOJHOTO CHIBTOBApUCTBA. [IpUHHATTA KOHCTUTYIIMHUX
pedopm Oyno ogHuM 13 3000B's13aHb BipMenii micist Betyny a0 Pagu €Bponu y
2001 pomi. Sk BiAOMO, MPAKTUYHO BCl JEp)KaBH, sKI BXOoAsATh o0 PE Ta
€BpOCOIO3y, BHUKOPUCTOBYIOTH MapJaMEHTChKy (opMy TMpaBIiHHA, a
MPE3UJICHTH B HUX BUKOHYIOTH JIMINE MpeACTaBHUIbKI (PyHKIl. Bipmenis 3 ii
Koncrutymieto 3pazka 1995 poky He Morjia HE MPOTOJOCUTH KypC
pedopmyBaHHs OCHOBHOIO 3aKOHy, IO OyJI0 HEOOXIJHOI YMOBOIO MJis
PO3BUTKY JIEMOKpAaTUYHUX TpoleciB. Po3poOka KOHCTUTYLIHHUX pedopm
3arsaraynacs Ao kiHug 2005 poky, cam ke pedepeHIyM HI00 iX yXBaJCHHA
yepe3 KOHCOJIJOBaHUN OOMKOT Omo3ulii NEpPEeTBOPUBCS HA TPATIKOMEIIIO 3
NOPOKHIMU BUOOPYMMH JIIBHULAMM 1 TAYKaMU BKUHYTUX OrosieTeHiB. | xoua
pedbepennym 27 nucromana 2005 poky MO0 YXBajJ€HHS KOHCTUTYIIWHUX
pedopM cTaB UEpProBOI0 KapUKATypOIO HAa BCEHAPOJHE BOJICBUSBIICHHS, HOBA
penakiisi OCHOBHOTO 3aKOHY BHUSIBMJIACS 3HAYHUM KPOKOM YIepe]l OPIBHSHO 3
MOTIEPETHBOI0 (30KpeMa, BiIOYBCS MEPEepO3MO/IiJl TOBHOBAKEHD BiJl MPE3HUICHTA
710 TIapJIaMEeHTy, 30KpeMa 11010 GOpMyBaHHS Ypsiay).

[Tin gac po3poOKK MPOEKTY KOHCTUTYLIMHHX pedOpM CHpPaBKHS TMO30B
MDK Biagor0 BipmeHnii Ta TpencTaBHHUKAMU €BPOMEHCHKUX  CTPYKTYP
pPO3TOPHYBCSl 3 MUTaHHS MOPSAKY 0OpaHHA Mmepa ctoiuill Bipmenii €peBana.
Crnouatky OyJ0 OYEBHJHO, L0 MPU3HAYEHHS CTOJMYHOTO TIpajOHavyalbHUKA
no30aBisie BUOOPLIB MpaBa Ha YIPaBIIHHSA BJIACHUM MICTOM — L€ SIBHE
MOPYIICHHS 3arajlbHOBU3HAHUX 3aKOHIB JIeMOKpaTii. Ajie Biaga BipMeHii min
yac TPUBAJIOrO TO30BY Hamarajgacs BCIISKO YHUKHYTH 3allpOBaKCHHS
IHCTUTYTY BUOOpPHOCTI Mepa €peBaHa, Ha YoMy Hamnossirasia BeneriaHchka
komicis Pagu €Bporu. CripaBa H0X0AwWJIa 10 CMIIIHOTO, KOJIU TMPEACTaBHUKU
odimiiinoro €pepany Bianpasisiau A0 Paau €Bponu ueprosuii npoekt pedhopmu
Konctutytii, sxuii He mependadaB BBEICHHS I1HCTUTYTY BHOOPHOCTI Mepa
CTOJIMIII, ajie Hamarajiucs NepeKoHaTH €BPOUMHOBHUKIB Y 3BOpOTHOMY. OHaK y
[[bOMY TUTaHHI OCTaHHI BUSBWJIU MPUHIUIIOBICTH, IO TOKK IO €, Ha Kajb,
€IMHUM TIPEIIE/ICHTOM B 1CTOPii OUIBII HI’)K BOCBMUPIYHOI MpUCyTHOCTI Bipmenii
B Panmi €Bpomu. 3pemroro, Bnaga Bipmenii Oyna 3MylneHa miThd Hazang i
NOTOIUTUCS 3  OIMOCEPEAKOBAaHMM OOpaHHSM Mepa CTOJHII  MICBKHM
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MapJIaMEHTOM.

Bnacaigok miei pedopMu MICIIEBOTO CaMOBPSTYBaHHS, 110 TOPKHYJACs
JUINE CTONMIN, OyJo 3AIMCHEHO TepexiJy A0 MOJell MMapJaMEeHTChKOTro
MpaBJiHHSA, KOJM Mep MicTa OOupaeTbCs wWieHaMu Paam crapifmmH.
[To3utuBHUI acnekT pedopMH 3BOAUTHCS HABITH HE JIO0 TOrO, IO KUTENI
€peBaHa HapeIITI OTPUMAIH MOKJIMBICTH OOMpATH CBOTO IpaJOHAaYalbHUKA, a
HE «3a/I0BOJILHATHUCS 3BEPUICHHIMI MPE3UACHTChKOTo npu3HaveHis. Habararo
BAXUIMBIIIE 3 MOTJSAY PO3BUTKY MOJITHYHOI CUCTEMH KpaiHU Ta JOKOPIHHOTO
NEPETBOPEHHS MICIIEBOIO CaMOBPSIyBaHHS TMeEpexiJy A0 CTOBiJACOTKOBOI
IPOMOPIIAHOT CHCTeMHU TiJI Yac OOpaHHA CTOJIMYHOTO MPEICTaBHUIIBKOTO
opraHa. 3pemror, 3'sBujacs xo4ya O TiMOTETHYHAa MOXIJIHUBICTh MEPETBOPEHHS
BUOOPIB HAa OPTraHM MICIIEBOIO CAaMOBPSIIYBaHHS Ha MOJITUYHHI Tpolec, 10
Ma€ 3HU3UTH POJIb KPUMIHATY 1] Yac ariTaliiHoi KaMmaHii.

3akon PecnyOmiku Bipmenis «[Ipo wicieBe camMoBpsiIyBaHHS» He
pernamMeHTye Oyabp-siKi BUMOTHM JI0 MIcUEBOro pedepenaymy. lLlum 3akoHom
JIUIIIE BCTAHOBJICHI Cy0’ €KTH, K1 MalOTh IIPaBO 1HIIIOBAaTH pedepeHIyM.

HaliBaxnuBimii BHUMOTH 0 TPOBEACHHS MICHEBOTO pedepeHayMmy
3akpiruieHi y 3akoHi Pecny6niku Bipmenisa «IIpo micueBuit pedepenaym» Big 7
oepesns 2002 poxy Ne 311-304.

MicueBuil pedepeHayM — 1€ TOJIOCYBaHHS sKI mepe0yBaloTh OOJIKY y
IbOMY MYHIIMOAmMTETI TpomaasH PecnyOmiku BipMmenis 3 nurasb
MyHIIMOAIBHOTO OCBiTH. Ha MicieBuit pedepeHaym, BIAMOBIAHO 10 CT.S
3aKoHYy, MOXYTh BUHOCUTHCSI TUTaHHS, BiIHECEHI KOHCTUTYIII€I0 Ta 3aKOHaMU
0 KOMIIETEHIIi OpraHiB MICLEBOIO CAMOBPSIYBaHHSA, a TaKOX MHTAaHHS,
nepeadaveHi 3aKOHOM.

Boanouac 3akoHOJaBCTBOM nepedayeHo MUTaHHS, 3a SIKUMHU 3a00pOHEHO
MPOBEICHHs MiciieBoro pedepeHaymy. Jleski 3 1ux 3a00poH, Ha Hall MOTJIsI,
M030aBJsAIOTh HACEJICHHS MYHIIMIANTETY TpaBa Ha CaMOBpSAIyBaHHS Ta
cylepeyaTh IPHUHIIMIIAM MICIIEBOTO CAMOBPSIyBaHHSI.

30kpema, 10 1OOPOBIILHUX MOBHOBA)XEHH TJIABH MYHIIUOAMITETY CT. 41
3akony Pecny6niku Bipmenis «IIpo miciieBe caMOBpsiTyBaHHS» CIPUSIE OXOPOHI
ICTOPUKO-KYJIBTYpHUX  MaM’SITOK, 1[I0  3HaXOAAThCS  HA  TEPHUTOPil
myHinunamitery. Cr.45 3akoHy 10 0OOB'SI3KOBHX MOBHOBA)KEHb TIJIABU
MYHIIUOATITETY BIJHOCUTH OPraHi3allil0 OXOPOHU 3€MElb, JICOBUX Ta BOIHUX
TEPUTOPIN, 10 BBAKAIOTHCA MYHIIUIMAIBHOI BJIACHICTIO, @ TaKOX JOBKLULIS.
Bonnouac 3akon «IIpo micueBuii pedepeHIymM» BXOIUTHh Yy CYNEPEUHICTh 13
3a3HAYEHUMHU HOPMaMH, BHKIIOYMBIINA MOXJIMBICTh TPOBEACHHS MICIIEBOTO
pedepeHayMy IIOJ0 HAHECEHHsS IIKOIW TIaM STHHUKaM ICTOpli, KYyJIbTYpH,
OpUPOAN Ta 3aloBiAHWKAM. TakuM YWMHOM, OCHOBHUH CY0’€KT MICIIEBOTO
CaMOBPSTyBaHHSI — HAceJIEHHS MYHIIUMAIITETy — 1M030aBlII€TbCS TIpaBa OpaTu
y4acTh Y MTUTAHHSX MICIIEBOTO 3HAUCHHS.

BinnmosigHo 1o cT.cT. 3 Ta 4 3akony PecmyOmiku Bipmenist «IIpo micuese
CaMOBPSTYBaHHS» MYHIIUMATIITET, TOOTO. CIUIBHICTh MEMIKAHIIIB CaMOCTIIHO
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PO3MOPSAIKAETECS CBOEK BIACHICTIO. OTXe, 3a 3MICTOM 3aKOHY HAceJIEHHS
MYHILMIATITETY € BIAaCHUKOM MYHILMIIAJIBHOTO UMyIIEcTBa. | TyT BpaxyBaHHS
OYMKH HAacCeJI€HHsS BH3HAUAETHCS KOHCTUTYLIWHOI TPUPOAOID MICHEBOTO
CaMOBpSITyBaHHS, IOKJIMKAaHOI  3a0e3leuyBaTH  CaMOCTIHHE  BHPILICHHS
HACEJICHHSAM IMTAaHb MICHEBOrO 3HAYEHHS, 30KpeMa 1 3 JOMOMOIOI0
MYHIIMITATBHOT BIACHOCTI SIK JIXKepesia 3aI0BOJIEHHS TOTped HACEICHHS.

[MutaHHs BiOUYXKEHHS MYHIIMIAIbHOI BJIACHOCTI BIJHECEHO, 3TiAHO 3i
cT.16 3akoHy, 1O KOMIIETEHII MPEACTaBHULIBKOTO OpPraHy — MYHIIHMIIAIbHOI
panu. OfHaK 1€ TOJIOKEHHS HE MOXKE OYTH TEpelIKOAO0 Ui MPOBEICHHS
MICIIEBOTO pedepeHayMy 3 MHUTAHHA BIAYYKEHHS BJIACHOCTI MYHIIMIIATITETY,
OCKIIbKM CYNEPEYHUTh IMOHATTIO Ta 3MICTY MpaBa BJIACHOCTI. BiamoBimHo A0
ct.163 [usinbHoro Koaekcy PecryOniku BipmeHis mpaBo BIaCHOCTI € BU3HAHE
Ta OXOPOHIOBaHE 3aKOHOM Ta IHIIMMH MPaBOBHUMH aKTaMU IpaBoO cy0’ekTa (B
JTAHOMY BUIIQJKy — HACEJICHHS MYHIIMNATITETY) Ha CBI pO3CyA BOJIOJITH,
KOPHUCTYBATHUCS 1 pO3NOPSAIKATUCA MAHOM, 1110 HAJIEKUTH HOMY.

Sk  ¢opmy nOpsMoi JAeMOKpaTii, Ky HAceJIeHHS Ma€ IpaBo
BUKOPDHCTOBYBaTH Ui BUPIIIEHHS MWTaHb MICIIEBOIO 3HAYEHHS, CIiA
pO3IIAAaTH KOHCTUTYLIMHO 3akpilUIeHE IpaBO 3BEPHEHHS TI'POMaJsHUHA 3
MIPKYBaHb 3aXHCTy CBOiX OCOOHMCTHUX YU I'POMAJICBKMX IHTEPECIB 10 OpTraHiB
MICLIEBOTO CaMOBPSIAYBAHHS Ta MOCAJOBUX OCi0 Ta HA OTPUMAaHHS BIANOBIML Yy
PO3yMHI TEpMiHHU.

BigHocuHu,  moB’A3aHl 3 PO3MJIIAOM  OpraHaMd  MICIIEBOTO
CaMOBpSIIyBaHHS MPOTO3HUIIIi, 3a5B Ta CKapT TPOMAJISH, PETYTIOI0THCS 3aKOHOM
PecniyOniku Bipmenist «IIpo mopsinok po3risiay MpoOIMo3uiliil, 3asB Ta CKapr
rpomagsH» Bin 24 muctomama 1999 poky. BiamoBimHO 110 3aK0HOJABCTBa
PecniyOniku Bipmeniss rpoMaasiHi 3 METOI0 CBOEYACHOTO Ta B YCTAHOBJICHOMY
3aKOHOM TOPSAAKY pO3IMIIALY iX MHPOMO3MIIH, 3asB Ta cKapr MOJAKOTh iX [0
OpraHiB MICIIEBOTO CaMOBPSAYBaHHS, X MOCAIOBUX 0CI0, 10 OE3MocepeHbOrO
BIIaHHS SKUX BIJIHECEHO BHUPIIIEHHA IIbOro MNHUTaHHSA. BomHouac 3akoHOM
OOIMIIIIIOCS TUTAHHS, SKE PEryJlo€ 1HCTUTYT KOJIGKTUBHOTO 3BEPHEHHS
rpomMazsH. Buxonasuu 3 Horo 3micTy, 3aKOH (paKTUYHO HE JOIMYCKa€ MOJaHHS
KOJICKTHBHOTO 3BepHeHHs . He mepenbaueHo Take mpaBo Ta KoHcTUTyIi€rO
PecnyOniku Bipmenis. Ctattsa 27.1 OcHOBHOTO 3aKOHY CBIAYHTH, IO KOXKHA 3
MIPKYBaHb 3aXHCTY CBOIX OCOOMCTHX YHM IPOMAJICBKUX IHTEPECIB Ma€ MPaBO Ha
MOJIAHHS 10 OPraHiB MICHEBOIO CAMOBPSAYBaHHS 3asB YW MPOMO3UIINA Ta Ha
OTPUMAaHHS HaJIeKHOI BIAMOBIl Y pO3YMHI CTPOKH.

Hayxosuui  kepiénux:  nmoneHT  Kadenpu  KOHCTUTYIIMHOTO 1
MYHILHMITATIBHOTO npaBa  HOPUIHYHOTO ¢dakynprery  XapKiBCHKOTO
HalioHanpHOTO YHiBepcuteTy imeH1 B.H. Kapasina, kx.10.H., gom. JI.B. T'ya3s.
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CEKIIIA 4
MEXAHI3M CYJIOBOI'O 3AXHUCTY IIPAB JIIO/IMHU B €C:

TOCBUILJIJISI YKPAIHU

HNPUHLMII IIOBAI'U 10 JIIOI[QI)KOi I''/THOCTI Y PHIIEHHAX
KOHCTUTYHIMHUX CYIB

bakyn Borogumup Iroposuy,

acmipaHT Kadeapyu KOHCTUTYLIHHOTO mpaBa Y KpaiHu
HanioHaabHOro IOpUAMYHOTO YHIBEPCUTETY

iMeHi SpocmaBa Myaporo

IToBara 10 TigHOCTI JIFOACBKOI OCOOM € CKJIAJ0BOI T'POMAJCHKOIO
nopsisiky. JIronchKka TiJIHICTh € HEB1JI €MHOIO, BPOJKEHOIO 1 HEMaTeplalbHOIO
YMOBOIO, 3T1IHO 3 SIKOIO KOXKHY JIIOJIMHY CIIiJI TIOBaKaTH 1 I[IHYBaTH SK
IHIUBIyaJIbHY 1 CYCIUIbHY ICTOTY, $Ka, HaJUJIEHa COBICTIO ab0 pPO3yMOM,
JYXOBHICTIO 1 EMOIIIHICTIO, K1 3 11 0COOJIMBUMHU XapaKTEPUCTUKAMU 1 YMOBaMHU
BOHa Mae€, caMMM (DakKTOM TOro, IIO0 BOHA € OCOOWCTICTIO, TOB’S3aHOI0 3 i
COLlIaTbHUM CTaHOM 1 CBOIM mpocTopoM. [iIHICTE € HEBiA €MHOIO,
HEBIIYKYBaHOIO, HEMOPYIITHOIO IIHHICTIO 1 MPaBOM KOXHOI JtoauHu. JlepxaBa
3aXMIIA€ T1IHICTh 4Yepe3 CBOI OpraHv, a TakoX 3a JOMOMOIro Mpoueayp i
3ac001B TIPAaBOBOI'O 3aXUCTYy, BCTAHOBJICHUX 3aKOHOM 3 I[1€0 METOIO0, 3 TTOBHOIO
MOBArolo JI0 Mpas 1 rapaHTiid, BcTaHoBieHUX 1ieto KoHcTutyiiew. O00B’a3k0M
KOXKHOI (Di3nyHO1 200 OPHAMYHOI 0cOOM € ToBara 1 3a0e3reueHHs T1IHOCTI B
ycix ii mposiBax.

JItoachKy TiAHICTH TOTPIOHO TPAKTYBATH HE JIMIIIE SIK MPABO, TApAHTOBAHE
crarrero 28 Konctutyii Ykpainu, a il Kk 3acagHU4y KOHCTUTYIIMHY I[IHHICTb,
sKa HAIMOBHIOE CEHCOM JIIOAChKEe OyTTs, € (QyHIaMEeHTOM IS BCIX
KOHCTUTYIIIMHUX TpaB, MIPWIOM BHU3HAYEHHS iX CYTHOCTI Ta JIOMIHAHTHHUM
KPHUTEPIEM MPaBOMIPHOCTI MOXKIIMBUX oOMexeHb mpaB [1]. Jlroackka rigHicTh €
JUKEpEJIOM 1 MIPUJIOM BHM3HAYEHHS CYTHOCTI KOHCTUTYLIMHOTO TIpaBa Ha
HEJJOTOPKAHHICTh OCOOMCTOrO Ta CIMEMHOIO KUTTS, TAPAaHTOBAHOTO MPUITHCAMHU
crarti 32 Konctutyuii YkpaiHu, ske HpUPOAHO MOB’S3aHE 3 IMOBAaror 0
T1HOCTI JIFOAUHU. AJIKE 0COOUCTE KUTTS JTIOJIUHU — 11€ 11 aBTOHOMHE OyTTH, /e
BOHA MO’KE peaii3yBaTy CBOIO CBOOOYy MOBOJUTUCS MEBHUM YMHOM 1 MaTH Pi3HI
CTOCYHKH 11032 MEKaMH CYCHIIBHOI AISUIbHOCTI, IPOSABISTUCS Ta (popMyBaTUCS
K OCOOUCTICTh 31 CBOIMH MOpPAJIbHUMH, JIyXOBHUMH, TICUXOJIOTTYHUMH
SKOCTSIMH Ta MOTPeOaMH, y YOMY MEePETyCiM 1 BUSBIISIETHCS 11 JIFOJICHKA TPUPOJA.

Koucturyuiitnuit  Cya  YkpaiHu  BUXOASUM 3 TYMaHICTHYHOI
cupsimoBaHocTi KoHcTuTyii YKpainu, 3HaUymOCTl JIOJCHKOI T1HOCTI Mij Jac
BUKOHAaHHS Ta BiAOyBaHHA KPUMIHAIBHUX T[OKapaHb 3a3Hayae, 110
BCTAHOBJICHHS  KPUMIHAJIbHO-BUKOHABYMM  3aKOHOJABCTBOM  YKpaiHW,
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nepeaycim  Konmekcom, mopsaKy ¥ yMOB BHUKOHaHHA Ta BiJ0OyBaHHA
KpUMIHAJBHUX TOKapaHb Ma€ TapaHTYyBaTH 1 MOBary 10 JIIOJCHKOI T1THOCTI BCiX
3aCy/DKEHHMX 0c¢10, HEMOPYIIHICTh CYTHOCTI iXHIX MpaB 1 CBOOO/I, BUIIPaBICHHS
Ta pecorfiaiizaiiio Takux oci0, 1 CYCIUIbHY O€3MeKy Ta 0XOPOHY I'POMaJIChKOTrO
MOPSIJIKY B aCMEKTI 3alI00IraHHs BUMHEHHIO 3aCY)KEHUMH HOBUX KPUMIHATBHUX
MIPaBOTIOPYIICHh Ta 3a0€3MEYCeHHs] HEBIIBOPOTHOCTI BUKOHAHHS 1 BiOYBaHHS
MOKapaHb.

Ha BigmiHy BiJ 1HIIMX 1HO3EMHHMX KOHCTHUTYIH, Takux Sk OCHOBHHIA
3akoH Himeuunnu Bix 23 tpaBus 1949 p. (cT. 1) abo Koncrurymii Icnanii Big 27
rpyanas 1978 poky (ct. 10), TigHICTh TIOACHKOT 0COOHM MPSMO HE 3aKpilljieHa B
Koncrutymii ®panuii Big 4 xoBTHA 1958 poky abo B TeKkcTax, 3rajaHuXx y ii
npeamOysi. €auHe BXUBAHHS TEPMIHY «TIJHICTB» MICTUTBCA B CTATTI 6
bpanmy3skoi [ekmapamii mpaB droauHu 1 rpomajgsHuHa 1789 poky, sika
BUMarae, mo0 yci TpoMajsiHd Majid TMpaBO Ha JEp>KaBHI NpUBLIEI, MICIHA 1
Mocajy BIAMOBIAHO A0 iXHIX 3710HOCTEH 1 0e3 Oynb-AKOi 1HIIOI BiJIMIHHOCTI,
KpIM iX YECHOT 1 TaJaHTIB. «[ 1THICTb» TYT O3HAYA€E «CTATyC WICHA IUBIIHLHOTO
a00 BIMCHKOBOTO OpJcHY» [2].

VY cBoemy pimenHi «bioetuka» Bin 27 nunua 1994 poky Koncruryiiiina
paga @paHiii BHUBeJla KOHCTUTYLUIMHO YWHHUN TPUHUMUIT 3aXHCTY T1JHOCTI
JIFOJICBKOI 0COOMCTOCTI BiJ yCiX (POPM MMOHEBOJICHHS Ta TPUHMXKEHHS 3 MEPLIOTO
peuenss [IpeamOynu Konctutymii 1946 poky, skuii 3ByunTh Tak: «llicis
nepemMoru, 3100yToi BUIBHUMH HapoJaMy HaJ pPEKMMaMH, fKI HaMarajiucs
MOHEBOJUTHU Ta MPUHU3UTH JIFOACHKY 0COOUCTICTh, DpaHIly3bKUM HAPO I pa3
MPOTOJIONIyEe, W10 KOXKHA JIIOJMHA, HE3aJIe)KHO BIJ pacu, pemirii 4u
BIPOCTIOBIJaHHS, Ma€ HEBIJ’€MHI Ta CBSIIECHHI TpaBa. 3 IHIIOTO OOKYy, s
JlepkaBHOI paju «moBara JI0 T1IHOCTI JIFOJICBKOI 0COOM € OJIHIEIO 31 CKJIaIOBUX
IrPOMAJICBKOTO MOpAIKY» [3].

OTxe, KOKHA JIFOJMHA € HAWBUINOIO IIHHICTIO 1 3aCIyTOBY€ Ha TyMaHHE
Ta TIJHE CTaBJIGHHS 10 cebe K J0 OCOOMCTOCTi, a JepkaBa 3000B’si3aHa
rapaHTyBaTH TaKe CTaBJICHHS OJHAKOBO KOXHOMY Ta OyTH BIAMOBIJATHHOIO 32
3aXUCT TiTHOCTI JIFOJIMHU, YTBEPUKEHHS HEBIUYKYBAaHOCTI Ta HEMOPYIITHOCTI ii
KOHCTUTYIIHHUX MPaB 1 CBOOO/I.

Cnucok eukopucmanux oixcepen:

1. Pimenns Konctutyuitnoro Cyay Ykpainu Bin 20.12.2023 p. Ne 11-
p(11)/2023 y cnpaBi 3a KOHCTUTYLIHOIO cKaproto Jly>kHuHeubkoro AHATONIs
OnekcanapoBuya 11010 BIIIIOBITHOCTI Konctutymii Ykpainu
(KOHCTUTYLIMHOCTI) OKpPEMUX NPUMNKUCIB YacTUHU Tmepmoi crarti 111
KprMiHanbHO-BUKOHABUOTO KOJEKCY YKpaiHu (11070 OCOOMCTOTO 1 CIMEMHOTO
KUTTS O0COOM, 3acyKeHoi 10 JoBiyHoro mo30asinenns Boii). URL:
https://zakon.rada.gov.ua/laws/show/v011p710-23#Text.

2. Commentaire Décision n° 2014-429 QPC du 21 novembre 2014 URL.:
https://www.conseil-constitutionnel.fr/sites/default/files/as/root/bank_mm/
decisions/2014429qpc/2014429qpc_ccc.pdf


http://www.ccu.gov.ua/sites/default/files/docs/11_r_2_2023_0.pdf
http://www.ccu.gov.ua/sites/default/files/docs/11_r_2_2023_0.pdf
https://www.conseil-constitutionnel.fr/sites/default/files/as/
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3.CE, Ass., 27 octobre 1995, Commune de Morsang-sur-Orge, n°
136727.

Hayxosuii  kepienux. 3aBimyBad Kadeapu KOHCTUTYIIIHHOTO IpaBa
VYkpainu HarioHansHOTO IOpUIMYHOTO YHIBEPCUTETY iMeH1 SpociiaBa Myaporo,
K.10.H., ipod. T.M. Crinbko.

€BPOIIEMCBHKI CTAHIAPTU ®YHKIIOHYBAHHS CYJIOBOI
BJIAJIU B ACHEKTI PE@GOPMYBAHHS HAIIIOHAJIBHOI
IMPABOBOI CUCTEMMU YKPAIHU

Bepecrenn Aprem BajiepiiioBuy,
acmipaHT IPUIUYHOTO (aKyIbTETY
XapKiBCHKOr'0 HAIIOHATBLHOTO

yHiBepcuteTy iMeHi B.H. Kapa3zina

23 yepBHa 2022 poky YKpaiHa OTpuMalia CTaTyC KaHJIHUJaTa Ha BCTYII A0
€pporneiickkoro Coro3dy 3 mneBHUMH YymoBamu. lleli craryc mnependadae
3000B’s13aHHS  YKpaiHU IIOAO0 3MILNHEHHS CIIBPOOITHUUTBA y cdepl IOCTHIII],
cB0OOOM Ta O€3MEKH 3 METOIO 3a0€3MEeUEHHS MIPIOPUTETY BEPXOBEHCTBA NPaBa Ta
MOBAry J10 Mpas 1 cBOOO/ JIFOJIMHHU.

['onoBHUMU LIUJIIMM TOJIITUKM Y 3a3HaveHiil cdepl € 3MILHEHHS CyJ0BOT
BJIAJM, MIJBUIIEHHS €(EKTHUBHOCTI ii AISUIBHOCTI, TapaHTyBaHHS HE3aJ€KHOCTI
Ta 00'€KTUBHOCTI. TakMM YWHOM, Halla KpaiHa Ma€ B3SITH Ha O030pOEHHSA
MDKHApOJIHI Ta €BPOMNEHCHKI CTaHIAPTH B CYJOYHHCTBI, SIKI CTAHYTh OCHOBOIO
JUISL TIOJIAJIBIIIOTO PO3BUTKY [1].

BignoBigHo 10 pilIeHHS MPO IMOYaTOK IEPErOBOPIB IIOAO BCTYNY 0
€poneiickkoro Coro3y, YkpaiHa MOBUMHHA CHIOYATKY BUKOHATH Tak 3BaHl "CiM
KpokiB" y Tomy umch 1y chepi mpaBocyaas. OMHUM 13 HUX € TIPUHHATTS Ta
BIIPOBA/DKCHHS  3aKOHOJABCTBAa MO0  MPOIEAYpH  BiAOOPY  CyHIiB
Koncrurymitnoro Cyay Ykpainu, BKIIOYaIOUM MPOILIEC MONEPEAHBOr0 BIAOOPY
Ha OCHOBI OIIIHKH 1X J00pouYecHOCTI Ta MpodeCiiHMX HABUYOK 3TiTHO 3
pekoMeHaliasMu  BeHeriaHCcbKkoi KoMicii, OyJ0 NEepIUM KpPOKOM Y ILbOMY
NepeIiKy BUMOT.

VY BianoBiab Ha pexkoMenpauii €Bpomneiicbkoi Kowmicii y cepnui 2022
POKY, 3apeecTpyBajid BIAMOBIIHUM 3aKOHOMPOEKT Y BepxoBHiit Pani. 3akoH Ne
2846-1X nabpaB umHHOCTI y rpyani 2022 poky. [Ipore, 25 ciuns 2023 poky,
Benemiancpeka KOMicisl TMOBiIOMHUJIA, IO BIH HE BpaxyBaB JBI OCHOBHI ii
pexomennamii. Ili pekoMeHpalii cTOCyBajHMCsi MEXaHI3My  yCYHEHHS
MOKJIMBOCTEW OJIOKYBaHHSI TPUUHATTA pileHs 1 ckiany Jlopamuoi rpymnwm
excrieptiB ([II'E), a Takoxx moBHOBaxeHb JII'E BimciroBaTM KaHIWIATiB Ha
nocany cynniB Koucruryiiinoro Cyny Ykpaiau [2].
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VY mepmriii pekomeHpaiii OyJ0 3ampolOHOBAHO MEXaHI3M YCYHEHHS
TYOUKOBUX CHUTyaIlld, KWW MaB OyTH peanizoBaHui yepes ckiajn Jlopamdoi
rpyniu excrieptiB (JI'E) 13 7 dneniB, npudomy 4 3 HUX MaJld MpU3HAYATHCS 32
MDKHApOJHOIO KBOTOK. AOO depe3 BHUPIMIAILHUM T0JIOC MIDKHAPOIHHUX
EKCIEPTIB MPOTATOM 6-pIYHOTO IMepexiaHoro mnepioay, skmo ckiaa JI'E Bce-
TaK¥ CKJIQIaTUMETHCS 13 6 YJICHIB.

Jlpyra pekoMeHpallsi CcTocyBajacsi TOro, L0 caM 3aKOH TMOBUHEH
rapaHTyBaTH BUKIIOUCHHS 3 TOJAIBIIOT0 KOHKYPCY THX KaHauaaTiB, skux J[['E
BU3HAYUTH "HEBIAMOBITHUMH" Ha MiJICTaBl MOPAJIbHUX YeCHOT abo mpodeciitHoi
komneTeHTHOCTI. Kpim Toro, ominku [AI'E moBuHHI OyTH HOCTYNMHUMH IS
rPOMAJICBKOCTI.

Sk peakiiss Ha KpUTHKY, 25 TpaBHa 2023 poky OyJo 3apeecTpOBaHO
3akoHONPO€eKT Ne 9322, cnpsimoBaHuii Ha npuBeAcHHs 3akoHy Ne 2846-1X y
BIIMOBIAHICTE 10 pekomeHpamii  Benemiancekoi  kowmicii.  JlIokymMeHT
nependayaB, 10 MOpoTsaroMm rmepeximHoro mnepiony JAI'E mpuitmatume Bci
pILIICHHSI HE MEHIIIEe HIXK 4 TOJI0CAaMH CBOTO CKJIAJy, 3 SIKMX IIOHalMeHTIIe 2 - BiJ
YJICHIB, MPU3HAYCHUX 3a MDKHAPOJHOIO0 KBOTOI. KpiM TOro, miATBEpIKyBaB,
[0 y pa3l oTpMMaHHA HeraTuBHOTO BUCHOBKY Bif JII'E kangumar Ha mocamy
cynai  Koncruryuiiinoro Cyny VYKpaiHM BBa)XKaTUMETbCS TakUM, IO HE
MPOMILOB BIAMOBIIHUMI €Tan KOHKYpPCHOIO BigOopy [2].

[Ticist mpoxoJ>KeHHsI MEpIIoro YuTaHHs BeHeliaHchka KOMicCis Hajana
JIOTaTKOBUI BHCHOBOK ITIOJI0 HOBOTO 3aKOHOMPOEKTY. Y IIbOMY BHCHOBKY
3asiBUJIM, 110 3aKOHOMPOEKT Ne 9322 MICTUTH KIIIOUOBI PEKOMEHJalli, Xoua
JIOJTATKOBO PEKOMEHIyBaJIM BHECTH JIESKI JOJATKOBI TMPaBKH, 30KpeMa, IOJI0
npouenypu ockapkenns pimenss ['E. Ilicns uporo, 27 aumnHs, JOKyMEHT PO
YTOYHEHHS TOJI0KEHb MPO KOHKYPCHUHM BiJI0Ip KaHIUWJATyp Ha TMOCaAy CyAji
Koncrurymitnoro Cyny VYkpainu OyB NpUWHSTHI y JAPYroMy YWMTaHHI Ta B
oMy, a Bxke 20 ceprHs 3aK0oH HaOpaB YNHHOCTI.

Ils moxiss Mae BelMKe 3HAYSHHS sl €Bporeiichbkoi iHTerpaiii Ykpainu,
OCKIJIbKA 3aKOH BIIPOBAKy€ aOCOJIOTHO HOBY MPOLENYpPY BiAOOPY CYIIiB 10
Koncrurymitnoro Cyay BiIMOBIIHO 0 peKoMeHaalliii BeHeriancbkoi KoMicli.

Hactynmaum kpokoMm Ha 1uisixy g0 Beryny Ykpainm B €C  Oyno
BIIHOBJICHHSI pOOOTH JIBOX KJIFOYOBUX OPTaHiB JJig Cyn0BOi Biaau: Buioi paau
npaBocyaas Ta Bumioi kBamidikaiiifHoi komicii cyaniB Ykpainu. Po6ota Buioi
panu mpaBocynns Oyiia 3a0J0KOBaHa 4epe3 BIJICTaBKY B JoTomy 2022 poky
JecAThOX ii ujieH1B, TO/1 K Buia kBamidikariiina komicist CyIiB YKpaiHu He
npoBajauia MisuibHICTE 3 2019 poky. Ile mpu3Beno a0 Toro, mo cyAaoBa cucteMa
BTpaTHJIa MOXKJIMBICTh OHOBJICHHSI, & CIIMCOK CYJJIIB, SIKI JOCSITIIU TPAHUYHOTO
BIKY JJis1 iepeOyBaHHs Ha MOCajl, TUIbKU 3pOCTaB.

Pos0OnokyBanus mucrururiHapHoi (yHKmii Bumoi pamu mpaBocyns
BimOynocst y BepecHi 2023 poky, ajke KUIbKICTh MOJAHMX HAa CYIJIB CKapr
csirHyna moHaf 13 Tucay 1 mocTiiHO 301blIyBanacsa. MOXIUBOCTI po3NOYaTH
pO3IJIAl JUCHMIUIIHAPHUX CKapr OyJo JOCATHYTO 3aBASIKA BHECEHHIO
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3aKOHOJIJAaBUYMX 3MiH, 3a sKkuMU Ha wieHiB BPII TumMuacoBo mokianeHo
MOBHOB)KEHHS (YHKINNA JUCHUIUIIHADHUX 1HCIEKTOPIB 70 (QopMyBaHHS
nepeadayeHoi 3aKOHOIABCTBOM CITY>KOM TUCITUIUIIHAPHUX 1HCIIEKTOPIB.

3a 3BITOM cekpeTapiaty Bumioi pamu mpaBocyans Big 6 rpynns 2023
pOKy, 3a OUIBI] HDK 3a Micsiub Oyino po3rsiHyto 14 454 ckapru 110710
JUCIUIUTIHAPHUX TOpYLIeHb CyaiB. 3 HUX 13 443 cripaBu € cTapuMu cClipaBaMH,
7€ TUCIUIUIIHAPHE MPOBA/HKCHHSA HE 3aBEpPILICHO MOIEpenHiM ckianoM Bumoi
panu mpaBoOCy/s, a TAKOXK CKaprH, ki Haaiinum 3 5 ceprust 2021 poky go 31
xoBTHs 2023 poky, a Takox 1 011 cnpas, mo Haminum 3 1 nuctomaga 2023
POKY, MOYMHAIOYH 3 IOYATKy aBTOPO3MOALTY CIIPaB.

Hactynaum kommoHeHTOM pedopmu € (opMyBaHHS HOBOIO CKJIaay
Bumoi kBamidikamiitnoi xomicii cyaniB (BKKC), oprany, sikuil y HaiOmmkui
pOKM MOBHWHEH BimiOpatu moHan 2,5 tucsadi cyaniB Ha mocaau. Ckmag BKKC
TakoX Bxke cdopmoBaHo, 1 1€ cTajocsa 0e3 CYTTEBUX 3ayBakKeHb BiJ
IpOMAJICBKOCTI. TakuM YHHOM, IISI PEKOMEHJallisl YKpaiHOIO BHKOHAHA B
NMOBHOMY 00cs131. BUKOHaHHS 111€1 peKOMEeHaIlli CTBOPIOE OOTPYHTOBAaHY HaJIil0
Ha CIPaBXHE Mepe3aBaHTaAKEHHS CYJI0BOT BIa/IH.

BaxnuBoro moji€el0 Ha CKIAAHOMY NUIAXYy pedopMyBaHHS CYJIOBOI
CUCTEMM Ta TMPHUBEACHHI 1i A0 C€BPONEHCHKUX CTaHAAPTIB CTAJIO MiAMHCAHHS
[Ipe3unenTom YkpaiHu yka3y Npo BBEIEHHS B Jit0 pilieHHs Pagu HanioHanbHOI
oe3neku 1 o0opoHu Ykpainu Bif 23 uepBHsA 2023 poky "lIpo mpuckopeHHs
CyZI0BO1 peopMU Ta MOJI0JIAHHS MPOSBIB KOPYILIi y cUCTeMI IpaBocyAas’".

Pedopma nepenbayae HaACTYIHI 3aXO0/IH:

1. TlocuneHHd KpUMIHAIBHOI BIAMOBIIANIBHOCTI 3a KOpYyHIiO Yy cdepi
mpaBocyAas, 3 T030aBJICHHSAM BoJii Ha cTpok Bix 10 mo 15 pokiB Ta
KOH(icKaIli€ro MaifHa.

2. TlocuneHHs pojii CyAy MPHUCSHKHUX Ta PO3IIMPEHHS BUIIAJIKIB HOTO
3aCTOCYBaHHS.

3. IlpoBenenns Bumoro pamor MpaBOCYIs TEPEBIPKH BCIX CYIIIB
BepxoBHoro Cyay Ha mnOpeaMeT MOXKJIUBOTO BYMHEHHS JUCHUILTIHAPHUX
MPOCTYIKIB, a TAKOXK MiATBEPHPKEHHS 3aKOHHOCTI JKepe MOXO0KEHHS MaliHa.

4. VYnockoHalIeHHS TMOpsAIKYy oOpanHs cyanaiB BepxoBHoro Cyay a0
Benukoi Ilanatu BepxoBHoro Cyay Ta BBEIEHHS MEXaHI3MY iX BIAKIMKaHHSA
300paMu Cy1B BIAMOBIHUX Kacal[iiHUX CYIIB.

5. IlepeBipka BCiX CyZJiB BIAMOBIAHOIO CyIy y pa3l MOBIAOMJIEHHS PO
ni03py B OTpUMaHH1 Xabapa.

6. Ilepernsng Ta KoperyBaHHS TPOLEAYpH NPHUTITHCHHS CYMIIB [0
JTUCIHUILTIHAPHOT B1ITOBIIAIBHOCTI.

7. TlpoBemenHs e(EKTUBHOTO Ta MPO30pPOro  KBamidiKamiitHOro
OIIHIOBAHHSI CYJ/IIB 32 KPAIIMMHU CBITOBHMH CTaH/IapTaMHU Ta METOIUKAMHU.

8. MOXUJIMBICTh 3alpOBa/DKEHHS TMEPIOAUYHOTO TICMXO()i310JI0TTHHOTO
OTMTYBAHHSI CYJ/IIB 3 3aCTOCYBaHHSIM moJirpada.

9. 3anpoBamkeHHsT ICUXO0(1310J0TYHOTO OMUTYBAaHHS 3 3aCTOCYBAHHSM
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noirpada sk yMOBHU TIpH J000p1 KaHIWUIATIB HA MMOCATy CYJJ1 MICIIEBOTO CYIy
Ta KOHKYpCY Ha 3aiHATTS BaKaHTHUX IOCAA y CyAaX amneNsiiHuX, BUIIAX
cremianizoBanux Ta Bepxosrnoro Cyny.

10. YxBanieHHs CIIpaBeUIMBUX Ta MMPO30PHUX MPABUII 1 TPOIIETYP PO3TIISAIY
CTUYHMX TOPYIIEeHb YicHaMu Buroi paau npaBocy s [3].

Otxe, pehopmyBaHHS CyIOBOI CHCTEMH € CKJIQTHUM Ta BiIMOBITATFHUM
3aBJIaHHSM, SIK€ MOTpeOye KOMIUIEKCHOTO MiaXoay. ParlionansHe BIPOBaKEHHS
MDKHApOJHUX CTaHJApTIB y WiA cdepl € BaXKIMBOIO TNEPEIyMOBOIO ii
epeKTUBHOCTI Ta Mae OyTH TPOAOBKEHO 3 YypaxyBaHHSIM HAyKOBO
OOTPYHTOBAHMX TIPOITO3HUIIIH CIIBHOTH.

Cnucok eukopucmanux oxcepeJi

1. bepecrenr A. B. €Bpomeiicbka iHTerpaiisi YKpaiHU SK UYHWHHHUK
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Xapxiscvkozo HayiOHAIbHO20 VHigepcumemy imeni B. H. Kapas3ina.
Cepisn «Ilpaso», 2023. Ne 35. C. 8-14. https://doi.org/10.26565/2075-1834-
2023-35-01 (nata 3Bepuenns: 01.03.2024).
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CTPATETIA PEAJIBALI EJEKTPOHHOI'O KPUMIHAJIBHOI'O
IMPABOCYJIJISI B EBPOITEVICBKOMY COIO3I

Bapusoaa Ipuna MukoJiaiBHa
acniipanT HaB4yanbHO-HayKOBOTO
IOPUUYHOTO IHCTUTYTY
[IpukapnaTchKOro HaIiOHAIBLHOTO
yHiBepcuTeTy iMeH1 Bacuns Credanuka

OmgHuM 13 KIIOYOBUX EJIEMEHTIB JIEMOKPATUYHOTO YCTPOIO € CyAO0Ba
Biana. Tomy, 3ampoBaKEHHS CUCTEMH €JIEKTPOHHOIO MpPaBOCYIAsl TOCTPO
OOrOBOPIOETHCS B HAYKOBLSIMH-TIpaBHUKaMu. OUYEBHAHO, IO TMOEIHAHHS
CHOTOJIHIIIHIX CYCHUIbHO-TIOMITUYHUX TEHACHLINH Ta HOBITHIX 1H(OpMAaIiiHO-
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KOMYHIKAIIMHUX TEXHOJIOTIA Jal0Th MOXJIMBICTh MIJIBHIIUTH €(PEKTUBHICTH
CYJIOBO1 CUCTEMH Ta CTYIiHb JOBIPU HACEJIECHHS JI0 MPABOOXOPOHHOI CUCTEMH B
1ioMy. ENeKTpoHHE CyJJOUMHCTBO rapaHTyBaTUME ONEPATUBHICTh Ta 3pYUYHICTh
B3a€MOJIIi MK YYaCHUKAMH Ta CYJIOM, MOKpPAIIUTh IIBUJIKICTh PO3TIISAY CIpaB
CyJlaM{, TTIO3UTHUBHO BIUIMHE HA SIKICTh CYJOBUX PILICHb.

3akoHO/aBYa IMIUIEMEHTAIlisl Ta TEXHIYHA MOXJIHMBICTH BUKOPUCTAHHS
CyJaCcHHX TEXHOJOTIH y MeXax KpPUMIHAIBHOTO TIPOLIeCy Mae Ha MeTi
3a0€3MeYNTH MIBUAKUN Ta TMOCTIMHUM JOCTyH CTOpPIH KPUMIHAJIBHOTO
NpOBa/DKEHHA A0 1HopMalii mpo CcTaH CIOpaBd Ha e€Tami J0CYIO0BOTO
pO3CHiyBaHHs, HaJaHHS CTOPOHAM MOXJIMBICTh  3IHCHEHHS TICBHUX
npolecyalbHUX Al B €IeKTpOHHOMY (opmaTi, 30KpemMa OOMIH CTOpPOHAMH
€JICKTPOHHUMHU JIOKYMEHTaMH, 3JIHCHEHHsI CyJIOBOTO PO3IJIsAy KpPHUMIHAJIbHOI
CIpaBU B JIUCTAHLIMHOMY (OHJIaiH) peXHUMIi, 3a0€3MEUUTH MIBUJKY TMepeaady
CJIEKTPOHHUX  MaTepiajiB  CIOpaBH MK  yYYaCHHUKAaMHU  KPUMIHAJIBHOTO
OpPOBa/UKEHHAd (B TOMY 4MCIi, OpraHd JOCYAOBOIO  pO3CIiyBaHHS,
OPOKYpaTypu, Cya), a TaKoXX MOXJIMBICTb aBTOMAaTH3allli MPOIECIB 3aBISKH
BUKOPUCTAHHIO  JIONOMDKHUX CHCTEM 1 TEXHOJIOTIH TP  CTBOPEHHI
polecyaTbHUX JTOKYMEHTIB Ta MPUUHATTI PillIeHb BIAMOBIAHUMHU OpraHaMu Ta
iX 0CaIoBUMH O0COOaMH.

VkpaiHa 4YITKO BHpa3Wwia CBO€ OakaHHA CTaTd KpaiHOKO-YJIEHOM
€poneiicekoro Coro3y. Bianosiany 3asBy Ha BeTyn 10 €C Ykpaina nogana 28
arotoro 2022 poky [1]. 3 23 uepBus 2023 poky YkpaiHa oTpuMmana cTaTtyc
kauguaara €C [2]. Oaniero 3 yMOB BCTYyIy € rapMOHI3allis HalllOHAJIBHOTO
3aKOHOJABCTBA O €BPOIEUCHKOTO. Y 3B 3Ky 3 MM MPONOHYEMO PO3TJIAHYTH
OCHOBOIIOJIOXKHI HOPMATUBHO-TIPaBoBl akTH €C 11010 PO3BUTKY €JIEKTPOHHOTO
CYJOUYMHCTBA Ta €JIEKTPOHHOTO KPUMIHAJIBLHOTO MTPOBAIKECHHS.

[lepmia 3ragka mpo EJNEKTPOHHE CYJOYMHCTBO Oysia OIyOJIiKOBaHA
Kowmicieto €C «Ha mmsaxy mpo €Bpomeiicbkoi cTpaTerii - €JIeKTPOHHOTO
npaBocyas» [3]. Ctparerist nepeadayaia CTBOPEHHS €IUHOTO «EBPONEHCHKOTO
noptany» (European Portal) nmns mokparieHHs IOCTymy 10 TpaBOCYAJs Ta
CIPUSIHHS TPAHCKOPJOHHOI MPABOBOi JOMOMOTH Mk KpaiHamu-uieHamu €C.
BianmosinHa crpareris nepea0Oavyana HACTYNHI HAOpsIMKA IS PO3BUTKY
€JICKTPOHHOTO CY/IOUYNHCTBA!

1. CTBOpeHHS €IMHOIO PEECTPY 3JOUYMHIB Ta OCIO, IO iX BYHMHWIH
(Criminal Record Database). €C nepenbayae MOXKIMBICTh CTBOPEHHS CIIJIBHOT
0a3u 3J704YMHIB Ta OCIO, MO0 iX BYMHWIM, JJI1 YCIX KpaiH-WICHIB 3 METOI0
BUKOPHUCTAHHS TaKWX JaHUX TPU MOBTOPHOMY BUMHEHHI 3TalaHUMH OCOO0aMH
3JIOYMHIB HA TEPUTOPIi KpaiH-UIICHIB.

2. TligTpumka BIIPOBAJIKEHHSI MO>KJTUBOCTI BUKOPUCTAHHS
BiICOKOH(EpEHIIH B KPUMIHAIBHOMY CyIO4YMHCTBI. Peamizariss  Takoi
MO>KJIMBOCTI Ma€ Ha METI 3a0€3MeUYnTH TOTPUMAHHS YCIX MPOILECYaThbHUX MPaB
Ta rapaHTid BPa3lIMBHUX OCIO MiJ Yac CyJ0BOTO JOMHUTY (HEMOBHOJITHI, KEpPTBH,
TOIIO).
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3. Jomomora TexHoJIOTiH mpu Tnepekiani. Po3poOka TEeXHIYHHX
IHCTpYMEHTIB JUIs 3a0e3leueHHs] Tepekiaay IOpUIMYHUX TEPMIHIB MOBHU
odilifHOrO TMPOBAKEHHS Ha MOBY, SKOK BOJIOJIIE 0co0a, 3a0e3MeunTh
peaizaliilo OCHOBOIOJIOKHUX MPaB YYaCHHUKIB KPUMIHAIBHOTO MPOIIECY.

21 6epes3nst 2009 poky Pamoro €Bponeiicbkoro Coro3y Oyio MpUHHSATO
baratopiunuii mnaH BIpoBaKeHHS €BPONEICHKOT0 eIeKTPOHHOTO MPAaBOCY IS
Ha 2009-2013 pp. (Multi-annual European e-Justice action plan 2009-2013) [4].
[lepenbadueHo CTBOpEHHS TPHOX KPUTEPIiB JOCTYMHOCTI E€BPOMEHCHKOTO
CJIGKTPOHHOTO TPAaBOCYANs JUIA HACelIeHHS Ta JEpXKaBHUX IPABOBUX
THCTUTYIIH:

1. 3ona BmMBY. €Bpomneilcbke €IEeKTPOHHE MPAaBOCYAJs Ma€ Ha METI
CTBOPEHHS  €IMHOI  €BPOIEHCHKOI CyJIOBOi 30HM 3  BHUKOPUCTaHHSIM
1H(opMaIIiHO-KOMYHIKalIMHUX 3ac001B. TakuM YMHOM, IPOEKTH, MOB’sA3aHI 13
CTBOPEHHSIM €BpONEUCHKOr0 ENEeKTPOHHOTO MPaBOCYIJs MOBHHHI OyTH
JOCTYITHUMHU Ta IPUHUHATHUMU JJI YCIX KpaiH-UJICHIB.

2. IligTpumka ICHYIOUHX MIPaBOBUX MIPOEKTIB. CtBOpeHHs
€BpOMNENCHKOr0 €JIEKTPOHHOIO NMPaBOCY/isl HE MOBUHHO OOMEXYBaTH IHILIUX
MPaBOBUX IHIIIATUB KpaiH-WIEHIB, a 3a0e3MeuyBaTH MOXMJIUBICTh SIKICHOI Ta
HIBUKO1 peati3allii CBOi IpaB YYaCHUKAMH KPUMIHAIBHOTO MPOBAKEHHS.

3. CayxuTu Ha KOPHUCTb IHTEPECIB €BPOMEHCHKUX TPOMAISH.
€BpoOIECchbKl TPOMAISHU TOBUHHI OTPUMATH SIKHAWIIBUIIIE MOXKIUBICTD
IIPAKTUYHOTO KOPHUCTYBaHHSA IMOCIAyraMM CBpONEHUCHKOTO  EJIEKTPOHHOIO
NPaBOCYJS AJI 3aXUCTY CBOIX MPaB Ta IHTEPECIB.

Pesynpratom mporo Ilmany crano crBopeHHs €BpONEHCHKOrO MOPTATY
enexkTpoHHoro mpasocyaas (European E-Justice Portal), Ha siskomy eBpormneichbki
IPOMAJITHU MOXYTh OTPUMATH MPAKTUUHY CYJIOBY 1H(OpMAIIit0 piIHOI0 MOBOIO.
[Topran mae Ha MeTi MIABUIIMTH MPO30PICTh MISUIBHOCTI CYIy, MOKPAIIUTU
JOCTYIl TPOMAJIIH JI0 TPaBOCYAJiI Ta OTPUMATH HEOOXIJIHY TMPaBOBY
1H(}OpMaIIiIo 11010 MOXKIIMBOCTEN 3aXUCTY MPaB Ta IHTEPECIB.

[Ile omuum HOBoBBeAcHsM cTamo ctBopeHHs eCODEX (e-Justice
Communication via Online Data Exchange) — cucrema oHylaliH-KOMYHIKaIlii B
paMkax €BpPOIMENCHKOr0 €JIEKTPOHHOTO MPaBOCYs, B po3poOill sikoi Opanu
y4acTh NPEJACTaBHUKHU HAIllOHAJIBLHUX MIHICTEPCTB FOCTHIIIT, Pama aqBoKaTChKUX
acoriaiiii Ta npaBHuuux ToapuctB €Bporu (CCBE), Hotapianena Pama €C
(CNUE), opranizarisi 3 po3poOKd Ta MPOCYBaHHS CTaHIAPTIB JJIsI OOPOKH
crpyktypoBaHoi iHpopmariii (OASIS) [5]. MeToro Takoi CHCTEMH € MOYKITHBICTb
3a0e3nedeHHs] (DYHKIIIOHYBAHHS TPAHCKOPJAOHHUX IMPABOBUX IMPOIECIB OO
oOMiHy 1H(}OpMaIli€ro, JOKa3aMH Ta MaTepiaiamMu CIpasB.

[IponoBkeHHs  3ampoBaKEHHS  €BPONEHCHKOTO  €IEKTPOHHOTO
MpaBOCY/s OTpUMalo B 3arBep/ukeHHI Pamoro €Bpomericbkoro Corozy 14
yepBHst 2014 poxy baratopiuynuii TUTaH BOPOBAKEHHS EBPOIEHCHKOTO
elleKTpoHHOTo mpaBocynas Ha 2014-2018 pp. (Multi-annual European e-Justice
action plan 2014-2018) [6]. Metoto maHy € TPOIOBXKEHHS PO3BUTKY



163

MOoNepeaHIX MPOEKTIB JJIs MOJAIBIIOI TEPUTOPIAIbHOI €BOJIIOIIT €BPOIEHCHKOT
30HM mpaBocyand. llepenbavaerbcsi AOMOBHEHHS E€BpPONENHCHKOTO TOPTATY
CJIEKTPOHHOTO  TpaBocyas GyHKUISIMH — «3HAWUTH  aJBoKaTay, «3HaWTH
HOoTapiyca». Takox mependadaeTbcsi 3000B’SI3aHHS Jiep)KaB-YJICHIB IIOPIYHO
OHOBJIFOBATH HalllOHAJIbHY MPaBOBY 1H(OpMaIIiio Ta 3a0e3neYeHHsT KOHTPOJIIO 32
JTOTPUMAHHSIM ITUX BHMOT.

€BpONEHChKUil  MOpTaJl  €JIEKTPOHHOrO  MPaBOCYAJs  OTPHUMAB
B3a€MO3B 30K MK HAI[lOHAJbHUMH PEECTpaMH, K OI3HEC-PEECTPH, PEECTP
OOp)KHUKIB, 3eMeNbHMI peecTp, Tomo. IlepenOavaeTbcs TakoXK JAOJAHHS
byakmii  «HOpuguyauii  mepexiam», 1€ TPOMAASHHA 3MOXYTh OTPUMATH
JOTIOMOTY IIOJI0 YCHOTO YW MHCbMOBOIO MEpEeKIaay CyJI0BOi 1H(popmallii,
JIOKYMEHTIB Ta 1HIIUX JaHUX B OH-JIAKMH PEKHUMI.

Kpim Ttoro onoineno ¢ynkuionan €CODEX Tta crtBopeno nomaTkoBi
GyHKIIOHATBHI MOMJIMBOCTI IOJ0 OOMIHY 1H(OpMaIli€l0, IO CTOCYETHCA
B3a€EMHOI MPaBOBOI JOMOMOTH y cdepi OoOMiHYy yB’S3HEHUMH, (PIHAHCOBUX
CAHKI[IH Ta IUIATEXKIB.

13 OGepesnss 2019 poky mnpuitHato Crparerito €BpoONECcHKOro
eJIEKTPOHHOTO TipaBocy s Ta [1nan BopoBamkenns Ha 2019-2023 pp (European
e-Justice Strategy and Action Plan 2019-2023) [7]. Jlns momansInoi peaizariii
MPOEKTy €BPONEHCHKOTO EIEKTPOHHOTO TMpaBoCyAds 00’ektamu (OKyCy
yBary €:

1. TlokpameHHs pocTymy A0 1HpoOpMaulii HUISXOM MOCTIHHOTO i
JIOTIOBHEHHSI, OHOBJICHHS Ta P03’ ICHEHHS.

2. TlponmoBxeHHs numdpoBizailii CyIoBHX Ta MO3acCyJOBUX HPOILEAYDP 3
BUKOPUCTAHHAM 1H(POPMAIIMHO-TEICKOMYHIKAIMHUX TEXHOJOTINA 3amucy is
MOKpAIIeHHS JOCTYyNy JO TMPaBOCyAJAs Ta peaizallii rpoMaJsHaMH CBOIX
MpoliecyalbHUX MpaB.

3. 3abe3nedyeHHs  TEXHIYHOI  MOXJIMBOCTI  B3a€EMO3B’SI3KY  MIDK
HaIllOHATPHUMH TIPOTpaMaMH €JICKTPOHHOTO TpaBocyas KpaiH-wieHiB €C Ta
€BpOMNENCHKOro €JIeKTPOHHOTO MPABOCYsl Il CTBOPEHHS €IMHOTO MPOCTOPY
€BpOMNENCHKOIro €1EKTPOHHOTO MPABOCYAIS.

Kpim TOro mnepenbavyaerbcsi 3aCTOCYBaHHSA JIOCATHYTHUX pPE3yJbTaTiB
€BpOMENCHKOT0 ENEeKTPOHHOTO TPaBOCYAIs Ta E€BpPONEHCHKOTO TOpTAITY
€JIEKTPOHHOT'O MPABOCYAJId HE TUIbKM B KPUMIHAJIBHOMY, aji¢ i B LIUBUJILHOMY
poIIecC.

BaxmBorO CKIIaZ0BOIO €IEKTPOHHOTO KPUMIHAIBHOTO MPOBAIKEHHS B
kpainax-€C e €Bponericekuii opaep Ha apemt (European arrest warrant) [8]. Lie
Haka3 Mpo apemT, BUIAHUN OJHI€I0 3 KpaiH-uwieHiB €C 3 METOI NMPUTITHEHHS
JI0 BIMOBIAAIIBHOCTI OCOOM, 3BUHYBAu€HOI B 3J0YMHI a00 BXKE 3aCyIKEHOI B
1HII# kpaini-uineHi €C. B pe3yabTaTi 1bOTO CIPOIIEHO MPOIEAYPY eKCTPaIUIIii
oci0 Mix kpaiHamu-uineHamu €C, MO MO3WTHBHO BIUIMBAaE HA IIBUJIKICTH
3M1IACHEHHS] KpUMIHAIBHOTO mpaBocyas. KomyHikallis 1mono HaJCUJIaHHS Ta
BUKOHAHHS €BpPOMNEICHKOr0 OpAepy Ha apemT MK KpaiHaMu 3A1MCHIOETHCA 3a
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nonomororo eCODEX y nBocTopoHHbOMY (popMaTi:

1. Kpaina, sika npuiinsna pimends npo Opjaep, HaJcuiae KpaiHi, Je
3HAXOJUTHCS CYO’€KT, CJIGKTpOHHI/II/I €BponenchKkuil opAep Ha apemT Ta IHII
CJIEKTPOHHI JOKYMEHTH, IO MOB’S3aHI 3 TaKUM PIIIEHHSAM 1 CBIAYaTh IPO
HEOOX1THICTh EKCTPAIUIIIT BIIMTOBITHOT OCOOH.

2. Kpaina, sika 3xiiicHIOE ekcTpaaulilo ocoOu, Hancuiae Kpaiui, sika
npuiiHsana pimenHa npo Opxep, iHbopMalliio Tpo 3aTpuMaHHS Ta (PaKTHUHY
nepenavy cy0’ekTa 710 1i€i KpaiHu.

Ha nmanomy erami €Bpomneiicbkuii opaep Ha apemT aKTUBHO
BUKOPHUCTOBYETbCA JepkaBamu-wieHamMu €C, 30KkpemMa B pO3CIiAyBaHHI
pe3oHaHCHUX crpaB. Tak, ocobu, saki BUMHWIM akT B ueHtpi Ilapmwxky y 2015
pori, Oynu 3arpumani B benbrii Ha mijncraBi €BpoINeNWCchHKOro opraepy Ha
aper [8].

PesynpraTn, oOTpuMaHiI BHACHIJIOK OaraTOpiyHUX IUIaHIB OO
3arpoBa/KEHHsT €BPOIEHCHKOIO €JIEKTPOHHOIO MPaBOCYAIs, CBIAYATh PO
KOPUCHICTh Ta HEOOXIJHICTh BHUKOPUCTAHHA Cy4YacHUX 1H(opmaIiiHo-
TEJIEKOMYHIKALlIMHUX TEXHOJOTIH B paMKax HalllOHAJIbHOIO CYJOYMHCTBA.
HopMaTuBHO-TIpaBOBI  aKTH, SIKI PEryjiol0Th E€BpONENChKe E€JIEKTPOHHE
paBOCYJs, IOBHHHI OyTH OmNpalboBaHl g PO3POOKH HalIOHAIBHOTO
3aKOHO/JABCTBA IMIOAO 3alMpPOBA/HKCHHS EJIIEKTPOHHOTO CYAOYMHCTBA Ta
€JIEKTPOHHOTO KPUMIHAIBHOTO TPOBAIKEHHS.
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Haykoeuil kepignux: TUPEKTOpP HABYAIBbHO-HAYKOBOTO HOPUIUYHOTO
IHCTHUTYTY, podecop Kadeapu MomTuka y chepi 00poThOU 31 3TOYUHHICTIO Ta
KPUMIHAIBHOTO TMpaBa, KaHAWJAT IOPUANYHUX HaAyK, mpodecop, 3aciayxeHHit
topuct Ykpainu 10.1. MukutuH.

POJIb KOHBEHUII PO 3AXUCT ITPAB JIIOJUHU I
OCHOBOIIOJIO)KHUX CBOBOJI Y ®OPMYBAHHI IPUHIIUIIIB
OPT'AHIBAII TA 3JJIMCHEHHS CYJOBOI I IPABOOXOPOHHOI
JTIAJBbHOCTI

I'aBpuienko Bosiogumup BasepiiioBuy,
JOKTOPaHT Ka(eapu MI>KHapOJHOTO MpaBa
Ta NOPIBHSUIBHOTO MPAaBO3HABCTBA
(akyIbTETy MIKHAPOJIHHUX BIIHOCUH
HanioHansHOTo aBialiifHOro yHIBEpCUTETY

VY €Bpomneiichkiil KOHBEHIIIT 3 MpaB JIOWHU, sika Oyna mianucana y 1950
poili Maike 4epe3 JBa POKM TICIS MPUUHATTSA 3arajbHOi JAeKiaparlii mpas
moaunu y 1948 portri, OyB NpoJOBXKEHUN KypC IEMOKPATUYHUX JIePKaB-WICHIB
Pangu €Bponu Ha 3MILHEHHS Ta 3aKpIJIEHHS MDKHAPOJIHUX CTaHAAPTIB IPO
npaBa JIOJUHH, HATOBHEHHS 1X JJOJaTKOBUM 3MICTOM Ta, III0 0COOIMBO BaXKIIUBO
y CTBOP1 JOCHIIKEHHS MpoOsieM poOoTH, Oyiu chopMysibOBaHI Ta IOPUIUYHO
BHU3HAYEHI MMIJICTaBH, KOJIHM OpraHu JIep>KaBHOI BJIaJy, B TOMY YHCII ¥ CyZOBI Ta
IIPaBOOXOPOHHI OpraHd, MOXYTh BTPYYaTUCS Yy MPUBATHE 1 CIMEWHE >XKUTTA
JIOJIMHU, OOMEXyBaTH CBOOOAY BUpaXEHHS MOTJISAIB, OJEP)KaHHA 1 Nepenavy
iHdopmarlii Ta iAeil, nmpoBeAeHHs 310paHb Ta CTBOPEHHS OO0’€IHaHb TOMIO.
HeBunaakoBo y mnpeamOyni KouBeHuii Oylo mporojiomeHo, M0 BOHA
OPOJOBXKYE  PO3LIMPIOBATH Ta  YTOYHIOBAaTH  TIOJIOKEHHS, SKI  OynH
chopmyboBaHl y 3aranbHii Jekiaparlii, poOUTh JHIIE «IepIIi KPOKU s
3a0e3MeyYeHHs] KOJIEKTUBHOIO TapaHTyBaHHS NEBHUX IpaB, MPOTOJIOUICHUX Y
3aranpHili  JAeKiIaparnii», OCKUIBKM  ypsSIIM  €BPOINEUCHKUX  JCpKAB €
«OHOMYMIIMHA 1 MAIOTh CHIJIBHY CHAIIIMHY MOJITHYHUX TPAIUIlH, 1/1ealiB,
CBOOO/IM 1 BEpXOBEHCTBA mpasay [1].

besnepeyHnM MOCATHEHHSIM JIFOJACHKOTO PO3yMY, FOPUIAMYHOI AYMKH Ta
3arajbHOI CIPAaBEJIMBOCTI CTAJI0 CTBOPEHHsS B paMkax KoHBeHIIi crerianbHOi
iHcTUTYIIT — €Bpomneiicbkoro cyay 3 npap moaunu (€CILI) ais 3a6e3nedyeHHs
JOTPUMAaHHSI Jiep>KaBaMU-TIANUCAaHTaMU 1XHIX 3000B’si3aHb 32 KoHBeHIli€lO Ta
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[Iporokonamu o Hei. Ane, ctocoHo €CIUI, y nmpeamOyni KonBenuii € 1e
ONMH JyXK€ I[IKaBUM TMPUIIKHC, 3TIIHO 3 SKUM BiH HaAUICHUH (QYyHKIIIE
Ha210080i opucouxyii 3a AepkaBaMH, SKI HECYTh OCHOBHY BiAMOBITAIbHICTh
3a 3aXHCT MpaB 1 ¢cBOOOJ BIAMOBIIHO JI0 MPHUHIUITY cyOcudiaprocmi, 3TiTHO 3
KOO €Bpomeiickka crnutbHOTa B 0co01 €CIIJI HaBiTh NpuU HASIBHOCTI Yy
OCTaHHBOTO 3aKOHOJ/IABYMX Ta 1HIIMX MOBHOBAYXEHb, TOBUHHA YTPUMYBATHCS BiJ
BTPYYaHHS B Tl MUTAHHS CYCHUIBHOTO JKUTTS, Kl HE MEHII €()EKTUBHO MOXKYTh
OyTH BHpIlIEHI I[EHTPAJIbHUMH, PETIOHAIPHUMH ab0 MYHIIUNAILHUMH
opraHamu Jiep>KaB-wieHiB, TOOTO 0co0a, sika Mae HaMip 3BEPHYTHCS 31 CKaproro
no €CIUJI, coyatky Mae MPOWTH y BCTAHOBIIEHOMY TMOPSAIKY BCl 1HCTaHIlT Ha
HalllOHAJIBHOMY piBHI, a Bxke motiM 3Bepratucs ao €CIUJIL. Otxe, HarmsmoBa
ropucaukiiiss €CIIJI 3a nepkaBaMu-TIANMUCAHTAMU BIATOBIIHO A0 MPUHIUITY
cybcuodiaprocmi PO3MOBCIOJKYETHCS JIMIIIE HA «CBOOOY PO3CYLy» JIepXkaB, 1 HE
Hece KOJIHUX KOHTPOJIBHUX (PYHKIIIN 3a 1X JISIIbHICTIO, TOOTO MIXKHAPOIHUN aKT
30BCIM HE MPETEHy€ Ha CTaTyC HaHAIlIOHAIBHOTO.

[Mepmmit po3ain KonBeHIii, B sIKOMy pO3IJISIIAIOTHCS TpaBa 1 CBOOOIH,
GbakTUYHO CTBOPIOE Ta (POPMYIIOE MINKHAPOJHI CTaHAAPTH (YHKIIOHYBAHHS
(opranizamii Ta JiSUTBHOCTI) HallOHAJBHUX CYJOBHUX Ta MPaBOOXOPOHHUX
OpraHiB 3 MPUBOAY JOTPUMAHHS Ta 3aXUCTY LIUX MPaB 1 CBOOO/I.

CtocoBHO Cyl10BOi AisibHOCTI, TO y KoHBeHIT BHU3HAaue€HO Takl 0a30Bi
MPUHITUITN-CTAHIapTH JJIS HAIlIOHAJTBLHUX CYJOBUX OPTaHiB:

— po3risia chpaBu Mae OyTH CHpaBeUIMBUM 1 MyOJIYHUM YIPOJIOBXK
PO3YMHOTI'O CTPOKY HE3aJIC)KHUM 1 0€3CTOPOHHIM CYJI0M;

— KOXEH, KOro OOBHHYBaYylOTh Yy BYMHEHHI KPUMIHAIHLHOTO
MIPaBOTIOPYIIICHHSI, BBAYKAETHCS HEBUHYBAaTUM JOTH, JOKH HOTO BUHY He Oyne
JIOBEJICHO B 3aKOHHOMY TOPSIIKY;

— KOXXHMI OOBHMHYBAU€HHU MOBHMHEH MaTW ILIOHAMEHIIE Ti IMpasa, fAKl
BH3HAUYCHO y cTaTTi 6 KoHBEHINi;

— KOXeH, udi mpaBa Ta cBoOOAM OyJIO TOPYIIEHO, Ma€ MpPaBO Ha
edeKTUBHUH 3aci0 MPaBOBOr0 3aXUCTY;

— KOXXEH, KOTO 3aapeliToBaHO a00 3aTpMMaHO Ma€ HETalHO IOCTaTH
nepes CyIJel0 Yd 1HIIOK TMOCaJ0BOK 0CO000I0, SIKIM 3aKOH HaJa€e IMpPaBo
3M1MCHIOBATH CYJIOBY BJIajly, 1 oMy Mae OyTu 3a0e3medeHO Po3IJisij CIpaBU
CYJIOM YIIPOJIOBX PO3YMHOI'O CTPOKY a00 3BIJIbHEHHS Mij] 4ac MPOBAXKCHHS;

— cyn 0e3 3BOJIIKaHHS BCTAHOBJIIOE 3aKOHHICTh 3aTPUMaHHS KOXKHOTO,
KOro T030aBieHO CBOOOAM, 1 TMpUKAMAaE pIMIEHHS NP0 3BUIBHEHHS, SIKIIO
3aTpUMaHHS € HE3aKOHHHM;

— 3a TIeBHMX OOCTaBWH (B 1HTEpecax MOpalli, TPOMAaJCHKOTO TOPSIKY YU
HaIllOHAIBHOI O€3MeKu) CyAOBHI PO3IJIA]l CHpaBU MOXKe OyTH 3I1MCHEHUN Y
3aKPUTOMY CYJIOBOMY 3aCiJlaHHI.

A Temep, HUIAXOM TOPIBHSHHS MpaBoBuUX mpunucie KouseHuii 13
HAI[IOHAJIbHUM 3aKOHOJABCTBOM y cdepl CynoBOI MISIIBHOCTI, MU JOCTIIUMO
NUTAHHS 4Yd JIMCHO MDKHAPOAHI CTaHAApTH, IO MICTATHCS B MDKHAPOAHOMY
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aKT1 y TIOBHOMY 00Cs131 BTIJICHO y HAIllIOHAIBHI OCHOBHU CYI0YCTPOIO.

Amnani3 3akony Ykpainu «IIpo cynoyctpiii i cTaTyc CyaaiB» BiJl 2 YepBHS
2016 p. cBIIUUTH PO TE€, IO B KOro TEKCTI BCi 0a3oBi mpuHIUNU KoHBeHIT
BpaxoBaHO. lle cTocyeThCcs 1 CpaBeIMBOTO CYAy, 1 HE3aJeKHOCTI CYHiB, 1
IVIACHOCT1 1 BIAKPUTOCTI cyay, 1 mpodeciiiHol MpaBHUYOI JIOTIOMOTH IIPH
peainizaiii mpaBa Ha CHpPaBEIJIMBHI CyZ, 1 OOOB’A3KOBOCTI CyIOBUX PIIICHb
TOIILIO.

Ane, y npoMy 3aKOHI MW MOK€MO TOOA4YUTH U iHII 0a30Bi MPUHITUIIH,
skux Hemae y KoHBeH1ii, Ta sKi CyTTEBO MOKYTh BIUIMHYTH HAa KOHCTUTYIIIIHI
mpaBa 1 CBOOOAM JIOAMHHU 1 TPOMAAsSHMHA i Yac 3A1MCHEHHS MpPaBOCYIS.
Hanpuknaa, 3a00poHy CTBOPEHHS HAJ3BHYAWHUX Ta OCOOJMBHUX CYyAiB [2],
paBo HapoAy OpaTH y4yacTh y 3J1HCHEHHI MPaBOCYAJ] 4yepe3 MPUCSKHUX Ta
3a00pOHY JieneryBaHHs (DYHKIIN Cy/iB, a TaKOXX NMPUBJIACHEHHS IHUX (YHKIIINA
IHITUMHU OpraHaMu 4M MOCaJOBUMHU ocoOaMu [2], 3[1ACHEHHS MPaBOCYAJd Ha
3acajax PIBHOCTI BCIX YYaCHHUKIB CYJOBOTO IPOIIECY IEpe]l 3aKOHOM 1 CYJIOM
HE3aJIKHO BIJl pacu, KOJbOPY IIKIPH, MOJITUYHUX, PENTiMHUX Ta I1HIIMX
NepPeKOHaHb, CTaTi, ETHIYHOTO Ta COIIAIILHOTO MOXOKEHHS, MAifHOBOTO CTaHYy,
MICLIS IPOXKUBAHHS, MOBHUX Ta IHIIUX 03HaK [2] Tomo. CTOCOBHO mepenidyeHux
0a30BMX NPHUHIMIIB, TO BOHM OyIM IMIUIEMEHTOBAHI Yy HAI[lOHAJIbHE
3aKOHOJABCTBO Ha IIJICTaBl I1HIIMX MDKHApOJHHUX CTaHAApTIB, sKI Oyiu
BU3HAYEHI y MNPUHUHATHUX MDKHApOJHUX akrax miciga KonBeHuli, mpo Mo
UTUMEThCS Jai.

HeoOxigHo 3a3Ha4YMTH, IO CTOCOBHO 3aKOHOJABCTBA IIOJO 3JIMCHEHHS
npaBocyJas B YKpaiHi aoci Oe3nepepBHO WAYTh YYTJIMBI, IIUPOKI PO3MOBH 1
JUCKYCIi TIPO BIAMOBITHICTH MOJIOKEHb HAIIIOHAIIBHOTO 3aKOHOJIABCTBA HOPMaM
Kouseniii. JlocTaTHO MPUBEPHYTH yBary J0 TaKUX MIXXHAPOJHUX JIOKYMEHTIB
sk CHUJIbHUN BUCHOBOK €BpOIEHChKOI KOMICIi «3a JIeMOKpaTiio 4epe3 IpaBo»
ta Jlupekiii 3 TeXHIYHOTO CHiBpoOiTHUIITBA ['eHepanbHOI AMpeKIli 3 Tpas
JIOUHU Ta TpaBoBUX nuTaHb Pamu €Bponu mono 3akoHy Ykpainu «IIpo
cymoycTpiii 1 craryc cymmiB» Big 18.10.2010 p. [3], CniibHHE BHCHOBOK
Benemiiicekoi Kowmicii # JJupekropary 3 npaB mogunu (JII1JT) T'enepanbroro
JupexkTopary 3 mpaB JIOAUHU Ta BepxoBeHcTBa mnpasa Panu €sponu (I'1-1)
o0 3akoHy Ykpainu «IIpo cymoycTpiit 1 cTaTyc CyI/IiB» 1 BHECEHHS 3MIH JI0
3akony VYkpainu «lIpo Bumy paay rocTuiii» npuiHiITHI BeHeuiiicbkoro
Kowmicietro na ii 102-my Ilnenapuomy 3aciganui (M. Benemis /Itamis/, 20-21
oepe3ns 2015 poky) [4] Ta CnutbHuit BucHOBOK Ne 999/2020 Bewnemiiichkoi
KoMicii 1 ['eHepanbHOr0 AMPEKTOpaTy 3 MpaB JIIOJMHU 1 BEPXOBEHCTBA IpaBa
Pamu €spormm (I'/] - I) momno npoekty 3akony Ykpaiau «IIpo BHECEHHS 3MiH 70
3akoHy Ykpainu «IIpo cymoycTpiii 1  CyAaiBCBKOTO BpSIyBaHHS» (TPOEKT
3akoHy Ne 3711), npuiinatuii Benemiiicbkoro koMiciero Ha 124-my TuieHApHOMY
3acilaHHi, TpoBeeHOMY B oHJaitH-pexxumi 8-9 xoBTtHs 2020 p. [5]. Bapro
3a3HAYMUTH, 1[0 KOXKHUN BUCHOBOK-TOKYMEHT MICTUTh 0araTo peKOMEHaIlii Ha
necsaTkax cTopiHok. OTxke, K 6aunMo, MPaBHUKUA €BPOTICHCHKUX JCPIKAB ITyKe
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KPUTUYHO OLIHIOIOTh TIOJIOKEHHS HAI[IOHAJIIBHOTO 3aKOHOJAaBUOIro akTy Ta
MPOIMOHYIOTH JOCUTh 00 €MHI Ta JIeTajdbHI PEKOMEHAAIIIT Il IPUBEACHHS MOTO
y BIJMOBIIHICTh JO €BPONEHCHKUX CTaHAAPTIB 1, HacaMIiepe/, J0 IOJIOKEHb
Kousenmii.
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BUKOHAHHA PIHIEHD €BPOHEFI§LKOFO CYAY 311PAB
JIIOAUHU: TEOPETUYHHUU ACIIEKT

I'punsb s Onerosuy,

acHipaHT IOPUANYHOTO (PaKyIbTETY
XapKiBCHKOTO HAI[IOHAJILHOTO
yHiBepcurety iM. B.H. Kapasina

Crarreto 46 KonBeH1ii nmpo 3aXUCT MpaB JIOJAWHA 1 OCHOBOMOJOKHUX
cBoOon mependaueno, mo «Bucoki JloroBipHi CTOopoHH 3000B’S3yIOTHCS
BUKOHYBaTH ocTaTouHi pimeHHsS Cyny B OyAb-sIKMX CIpaBax, y SIKHX BOHU €
ctopoHamu» [1]. IHakmie kaxkyuu, pimieHHS EBpONENUCHKOro Cyay 3 IpaB
JIOJMHU € OOOB’SI3KOBUMH Il BUKOHAaHHS YKpaiHOW, K KpaiHOwo, IO ii
nijnucania Ta patugikyBaa.

Sk 3a3Hayae €BpONENUCHKUI CyJl 3 MpaB JIOJUHU y MIJIOTHOMY pILICHHI
«T'opHcO1 mpotu ['pertiin, nmpaBo Ha cya Oyno 6 UTIO30pHUM, SIKOM IpaBOBa
cucrema JloroBipHOi AepkaBH JT0MycKala, 11100 OCTaTOYHE CYJJOBE PILICHHS, SIKE
Mae OOOB'SI3KOBY CHJy, HE BHKOHYBAJIOCS Ha IIKOAY OJHINA 13 cTOpiH [2].
BianosinHo, came mo co0i pillieHHsd cyAay 0e€3 MOXIJIHMBOCTI (PAKTUYHOTO HOro
BUKOHAHHS CTaBUTh I1J] CYMHIB ICHYBaHHS Cy/I0BOi CUCTEMU Yy LIJIOMY.

OxpeMuii MexXaHi3M BUKOHaHHS pillleHb €BpPONEHCHKOro Cyay 3 MpaB
JOMHU B YKpaiHi nependadeHuii 3akoHoM Ykpainu «IIpo BUKOHAHHS PIllIEHb
Ta 3aCTOCYBAaHHS NPAKTUKU €BPONENCHKOro CyAy 3 mpas JoauHu». Came neu
HOPMATHUBHO-TIPABOBUI aKT BPEryjboBYe Mpoliec BUKOHaHHs pimieHb €CIII Ha
TepuTOopii YKpaiHu.

Bapro 3aznauutu, mo BukoHanss pimeHHs €CILI moxe ckmagaTtucs i3
JIBOX YaCTHMH: BXXMUTTS 3aXOJIIB 3arajibHOTO Xapakrepy Ta Buruiara CTsaryBadeBi
BIJINIKOIYBAHHS Ta BXKHUTTS JOJATKOBUX 3aXOMIB 1HJIHUBIIYyaJIbHOTO XapakKTepy.
Orxe, mpouec BukoHanHs pimenHs €CIIJI moxe o00’ennyBatu coli SK
BUKOHAHHS PIILIEHHS MAalfHOBOTO XapakTepy (CTATHEHHS KOUITIB, 1110 CTAHOBJISATh
BIJITKOIyBaHHSI HA KOPUCTh CTATYBaYa), TaK 1 HEMAWOBOTO XapakTepy (BXKHUTTS
3aXO0/I1B 3arajibHOTO UM 1HIUBIIYaJIbHOTO XapaKTepy).

BaxnuBoi posii 'y BUKOHaHHI pilieHb E€BPONEMCHKOro Ccyay 3 MpaB
monuHn  3aiimMae Opran npeacTaBHUITBA. ChOrojHi, TakKUM OpPraHOM €
YIOBHOBAKEHUM Yy crpaBax CBpOINENCHKOro CyAy 3 MpaB MOAWHU. [Jo #oro
000B’SI3KIB HAJIEXKUTh HE JIMIIIE IPEeACTaBHUIITBO 1HTepeciB Ykpainu y €CIUI, a
1 KOHTpOJIb 32 BUKOHaHHM piteHb Cyny [3].

BukoHaHHs pillleHHS Yy YacTHHI BHUIUIATH CTATYBayy BIJIIIKOJYyBaHHS,
3IACHIOETHCS. OpraHamMu JepKaBHOI BUKOHABYOI ciy>kOu. Buruiara craryBauesi
BIJITKOIyBaHHSI MOKE BKJIIOUATH: CyMY CIPaBeIJIMBOI caTuc(hakIlii Ha MiCTaBi
pimenas €CIUI Bignosigao 1o ct. 41 Kousenrii; Buznaueny B pimenai €CIJT
IOJI0 JPYKHBOTO BperymoBaHHs abo B pimeHHi €CILI npo cxBaneHHS yMOB
OJTHOCTOPOHHBOI JIeKJIapallii CyMH rpOIIOBOiI BUILIATH HA KOPUCTH CTIATyBaya.
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Cnig  3a3HauMTH, 1[I0 3arajlbHU CTPOK BUIUIATH  BIJIIKOAYBAHHS
CTSATYBAaueBl HE MOXKE INEPEBUIILYBATH TPHhOX MICSIIB 3 MOMEHTY HaOYyTTA
PILIEHHSIM CTaTyCy OCTaTOYHOro, abo K y CTPOK, IO y HbOMY 3a3HAayCHUMU.
OxpiM TOro, y BUMNAJKy MOPYIICHHS CTPOKY, Ha 3rajlaHy CyMy HapaxOBYEThCS
neHs [4].

[Iponec  Bukonanns pimenas €CIUI y dgactwHi  CTATHEHHS
BIJITKOYBaHHS JIEUIO BIAPIZHAETHCS BiJ] BUKOHAHHS PINICHb HaIllOHATBHUX
CyZiB, a00 K IHITNX OpPTaHiB YM MOCATOBUX 0CiI0 MafHOBOTO XapakTepy.

Tak, miacTaBoro Ui BIAKPUTTS BUKOHABYOTO MPOBAIKEHHS € OTPUMAaHHS
JIEP’KaBHOIO BHUKOHABYOIO CIIY’KOOI0 OpHUTIHAIBHOTO TEKCTy 1 MepeKiamy
PE30JII0TUBHOI YaCTUHU ocTaTtouHoro pimeHHs Cyay y cmpaBi mpoTH YKpaiHu,
SKMM BHU3HAHO mnopyuieHHs KOHBEHIIi; OpUTiHAJBbHOTO TEKCTY 1 MepeKiIany
PE30JIIOTUBHOI YaCTMHU OCTaTo4HOro pimeHHs Cyay Hioao crpaBeiiuBol
catucakiii y copaBl HOpOTH YKpaiHH; OPUTIHAIBHOTO TEKCTY 1 HEepeKyiaxy
pimenHs Cyay 1IOAO APY>KHBOTO BPEryJIIOBAaHHS y CIpaBl MPOTH YKpaiHu;
OpPUTIHAJILHOTO TEKCTy 1 mepekiany pimieHHs Cyay Mpo CXBajeHHS yMOB
OJIHOCTOPOHHBOI JAeKiapallii y crpapi npoTu Ykpainu. BianosigHo, cy0’ekToM
3BEpHEHHS JI0 OpraHy BUKOHABYOi CIy)XOM € HE caMm CTAryBad, a Opras
IpeACTaBHUITBA.  BIANOBIIHO, BIAKPUTTS  BUKOHABYOIO  MPOBAIKECHHS
3MIACHIOEThCS 0€3  0e3MOoCepelHbOr0  3BEPHEHHS CTAryBaya 4YM  HMOro
NpeICTaBHUKA, [UIAXOM TOJAaHHS 3asBH MPO TPUMYCOBE BUKOHAHHS
pitrenns [4].

Takoxk, OCKIIbKM OOpPKHUKOM 3a 3raJlaHUM PILICHHSM CyAy (PaKTHUYHO
BHUCTYIIA€ JEp/KaBa, BapTO 3rajaTd MNpo poyib Jlep:KaBHOTO Ka3HA4YeMCTBA
VYkpainu, sik 0coOIUBOTO Cy0’€KTa BUKOHAHHS pimeHHs. [IpoTsarom necsatu qHiB
3 JHS HAJIXOJKEHHS TMOCTAHOBHM IPO BIAKPUTTS BUKOHABUOTO IPOBAIKEHHS,
came JIKCY 3piiicHioe mepepaxyBaHHsS KOIITIB Oe3MocepeHhO Ha PaxyHOK
cTsryBaua (Ko crarysad noaas 1o JABC 3asBy mpo BUIIIATY BiAIIKOTyBaHHS
13 3a3HAYCHHSM paxyHKy), a00 K Ha JACMO3UTHUN pPAaXyHOK Jep>KaBHOI
BUKOHABYOI Ci1y»0u. [lizicTaBoto /i 3aKIHYEHHSI BUKOHABUOTO TPOBAKEHHS €
MIJTBEP/DKCHHS CIUCAaHHSA BiAmKoayBaHHs, oTpumane Big JKCY, Ta
NIATBEP’KEHHS] BUKOHAHHS BCIX BHUMOT, 3a3HAYEHHUX Y PE30JIIOTHBHIN YaCTHHI
octatouHoro pimenns €CIT [4].

Opnak, came JUIIe CTATHEHHS BiIIKOTyBaHHS HE € TIOBHUM BUKOHAHHSM
pimennss €CIIJI. Tak, cya MoXe 3acTOCyBaTH JOJATKOBI  3aXOIu
iHAMBiyanpHOTO Xapaktepy. [lo HMX HanmexaTh 3acTOCYyBaHHS TPHUHIIUITY
restitutio in integrum, a0 * BXKUTTS 1HIIUX 3aXO01B, Iepe10aYeHUX PILICHHSIM.

[Ipunmun  restitutio in  integrum TOB’S3aHUN 13 TIOBEPHEHHSIM
MOTMEPEHBOr0 IOPUANYHOTO CTaHy, 10 1HCHYBaB JO MOPYILIEHHS AEpPiKaBOIO
KoHBeHI1i1 po 3aXuCT mpaB JIOAUHU 1 OCHOBOIOJIOKHUX cBOOOA. Sk 3a3Hayae
T. A.'paboBuu, mpakTUYHE 3aCTOCYBaHHsS restitutio in integrum MoOXe
NOJIATaTH, HANpUKIald, Yy 3BUIBHEHHI 3aTpUMaHUX, Mepenadi JeprkaBi
3aapelToBaHOl 0COOM UM PECTUTYILIT CyIeH a00 OKpeMHX BUAIB MaitHa [5].
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Takox, A0 IHIIMX JOJATKOBUX 3aXOMdIB 1HJMBIAYaJIbHOTO XapakTepy
MO>KHA BIJTHECTH MPOBEACHHS €()EKTUBHOTO 1 CIIPABEJIMBOTO PO3CIIIIYBAHHS YU
BUKOHAHHS PIIICHb HAIlIOHAJIBHUX CYiB [6].

3akoHoM Ykpainu «IIpo BUKOHAHHS pillIEeHb Ta 3aCTOCYBAHHS MPAKTUKU
€BponeiceKoro Ccyay 3 MOpaB JIOJUHKA» IepeadadyeHo 000B’s30k  Oprany
MIPEICTaBHUIITBA HE JIUIIE PO3’SICHUTH CTATYBady MPO HOTO TpaBa MOPYIIATH
MPOBAKEHHS TIPO TEPETJIA CIpaBH Ta/ab0 Mpo HOro MpaBO HA BiAHOBICHHS
NPOBa/PKCHHS, a W HEOOXIAHICTh HAMpaBJICHHS TMOBIJOMIIEHHS OpraHaM, IO
BIJIMOBIIaJIbHI 32 BUKOHAHHS TEPeI0AYCHUX Yy PIMICHHI JOJATKOBUX 3aXO/IiB
1HAMBIyaIbHOTO XapakTepy, MpO 3MICT, MOPSAOK 1 CTPOKM BUKOHAHHS ITUX
3axoaiB. OkpiM Toro, Ha OpraH NpeACTaBHUIITBA MOKJIAIEHO OOOB’SI30K HE
JUIIe po3’sACHEHHs Ta 1H(OpMyBaHHS, a W 3A1MCHEHHS OE3MOCepPEeaHbOrO
KOHTPOJTIO 32 BUKOHAHHSM IIMX 3aXO/IiB [4].

HeBin’emHum eramom moBHOro BukoHaHHs pimieHHs €CIIJI e Takox
BXKUTTS 3aXO0/I1B 3arajibHOTO Xapakrepy. 3riiHo ctatti 13 3akony Ykpainu «Ilpo
BUKOHAHHS PIIIEHh Ta 3aCTOCYBAaHHS MPAKTUKU €BPOMEHCHKOTO Cyay 3 IpaB
JIOJTMHW» 3aXOJM 3aralibHOTO XapaKTepy BXKUBAIOTHCS 3 METOI0 3a0e3MeUCHHS
JOJIepKAHHS JIEP>KaBOrO MOJ0KeHb KOHBEHIIi, MOPYIIEHHS KX BCTAHOBJICHE
pilieHHsM, 3a0€3MEYEHHsS] YCYHEHHS HENOJIKIB CHUCTEMHOIO XapakTepy, sKi
nexarb B 0cHOBI BusiBieHoro €CILJI nopylieHHs, a TaKoK YCYHEHHs I1/ICTaBU
st HagxomkeHHs: 1o €CII 3asaB npotu YKpaiHu, COpUYMHEHUX TPOOJIEMOIO,
o Bxke Oyna mpeameroMm posrisay B Cymi. Jlo Takux 3axo[iB BIAHOCSTHCS
BHECCHHSI 3MIH J0 YUHHOTO 3aKOHOJABCTBA Ta MPAKTUKH HOTO 3aCTOCYBaHHS;
BHECEHHSI 3MIH JI0 aJMIHICTPATMBHOI MpPaKTUKU, 3a0€3MEeUEHHS HOPUIUIHOI
EKCIIEPTU3H 3aKOHOMPOEKTIB; 3a0e3neueHHs: MpodeciiiHOl MAr0OTOBKU 3 MUTaHb
BuBYcHHs KoHBeHIIT ocobamu, 1110 BUKOHYIOTh (PYHKIIIT IepKaBH TOIIIO.

Cnig 3a3Ha4YWTH, IO BXUTTS 3aXOJIB 3arajbHOTO XapakTepy He
3aKIHYY€ThCA JIMIIE Ha 3MIHAX y YMHHE 3aKOHOJABCTBO. BOHM MOBHHHI MaTH
KOMITJIEKCHMM BIUIMB, IO Hece y co01 3MIHM JI0 MPaBO3aCTOCYBAIbHOI
JISTIBHOCTI Ta TMOJAIBINOI cyaoBoi mpakTuku. Came 3aBISIKH IIHUM 3MiHaM
MOBUHHO BijOyBaTuca pedOopMyBaHHsS 3aKOHOJABCTBA Yy TiMl uuW iHINHN cdepi
MpaBO3aCTOCYBaHHS [6].

Baprto 3a3HaunTH, 110 BXKUTTS 3aXO[(iB 3arajbHOTO XapaKTepy MoTpedye
3HaYHO OuIblIEe Yacy Ta pecypciB g ix BUKOHaHHA. OkpiM TOTO,
BIPOBA/PKCHHS TaKUX 3aXOJIB MOXKE IMOTpPeOyBaTH JOBOJII 3HAYHOTO CTPOKY.
OnHak, HE3BaXKalOUM Ha 1€, I1X 3aCTOCYBaHHA Ma€ 3HAYHUM BIUIMB Ha
JIOTPUMAaHHSI TPaB JIIOJIMHU B JICPKaBi.

Bukonanus pimmeHHs: €BpONEUCHKOTO CyAy 3 TMpaB JIOJUHUA € CKIATHUM
KOMITJIEKCHUM TIPOIECOM, 10 00’ €HY€e B c0OO1 B3a€MOJIIO Pi3HUX JEPKaBHUX
OpraHiB Ha pi3HHMX piBHiX. [lounHaroumM 3 mepexnamy pilieHHS YKPaiHCHKOIO
MOBOIO 1 3aKIHUYIOUHM BXKHUTTAM YCIX 3aXOJiB, Mepe0aueHux HUM, MOBHE HOTO
BUKOHAHHS € He mpocTo (popmanbHuM 000B’si3koM Ykpainu. Came €CII €
BKa31BHUKOM Ha HEOJIKM B HAIIOHATHHOMY 3aKOHOAABCTBI 1010 JOTPUMAHHS
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npaB oauHU. Moro pekomMenaalii moBUHHI OyTH 3aCTOCOBaHI y KOMIUIEKCHOMY
MIJIXO0Md1, K y YaCTHHI 3MiH JIO 3aKOHOJ/JABCTBa, Tak 1 y (opMyBaHHI SIKICHOI
CYZIOBOi ITPaKTUKHU Ha BCIX PIBHAX CYJ0BOI BJIAJIH.
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JTOCBIJI €BPOIIEMCHKHUX KPATH IIIOJIO MOJIEPHI3AIIII
HAIIIOHAJIBHUX CYJIOBUX CUCTEM

Kyank Cepriii BikropoBuy,

JOKTOPAHT KadeIpu MXKHAPOTHOTO TpaBa
Ta TMOPIBHSJILHOTO MTPABO3HABCTBA
¢bakynbpTeTy M>KHapOJHUX BITHOCHH
HarionansHOTO aBialiifHOTO yHIBEPCUTETY

Maiixe BCl AepxaBu CBITY, 110 MalOTh CBOI KOHCTHUTYIlli, BU3HAYAIOTH B
HEel OKPEeMHMH TIOJIOKEHHSMHU MO JEpXKABHOI BIaJAW HA OKpEMl He3allexkHi
TUIKU BJIaau (3aKOHOJIaBUy, BUKOHABYY Ta CY/OBY), & CTOCOBHO CYAOBOI T
BJIa/IM PO3MIIAJAIOTH 11 B OKPEMHUX pO3/lIax abo riaBax Mij pi3HUMU Ha3BaMU —
«CynoBa Brnana», «lIpaBocynnsa», «Cymam», «CynounHctBo», «CyzaoBa
cucremay, «lOpucnpyzaenuis» Touio.

Y mpomy cenci posrisHemo Kouctutymito Ilonmbcbkoi Pecmy6umikwy,
OcnoBononoxuuii 3akoH deneparuBuoi Pecriyoniku Himeuunna, Koncruryirito
UYecwvkoi PecnyOmiku Ta Kouctutymito JlaTtBidicbkoi PecrmyOmiku. OcHOBHI
3aKOHU caMe LMX Jiep’KaB OOpaHO HEBHUIIAJIKOBO, OO B HMX, Ha Halll MOIJIS,
3HAXOAATHCA THUIOBI KOHCTUTYLIMHI NPUIHACH, $KI MOXKHa NO0AYUTH Y
KOHCTUTYIISIX OUTBIIOCTI KpaiH.

B Koncturymii Ilonbcbkoi PecnyOmiku (nmami — IIP) nepskaBHuid nan
IPYHTYETHCSI Ha MOALIL 1 pIBHOBa31 3aKOHOAABYOI BJIAJIM, BUKOHABYOI BIaJU Ta
CYJIOBO1 BJIa/i, OCTAHHIO, Y CBOIO YEpry, 3/IMCHIOIOTh — CyIH 1 TpuOyHanu (sady
i trybunaly) [1].

Y BOCBMOMY pO3MUTi, SIKAA TOBHICTIO TNPU3HAYECHW OpraHizaiii Ta
JUSTTBHOCTI CyAIB 1 TpUOYHasiB, MPSMO BU3HAUEHO, IO CyAHM 1 TpUOyHAIU €
BJIAJI010, OKPEMOIO 1 He3aylexkHOIo Bif iHIMUX Bian (Sady 1 Trybunaly sg wladza
odrebng i niezalezng od innych witadz) [1].

Oco6muBictio Konctutyuii I[P € Te, no B Hei BU3Ha4YeH! TpuOyHAIU —
Koucrurymitnuit  TpuOyHan 13 KOHCTUTYIIHHOIO FOPHUCIUKINED —(aHAJIOT
KOHCTUTYIIMHUX CyAIB B 1HIMX JAepxkaBax) Ta [epxxaBHuit TpuOynan 3i
CHEIIaJbHOI0 IOPUCIUKINED, SKUM TaKOX MependayeHuii MIKHAPOJIHUMHU
CTaHJapTaMH, Kl BUBHAYAIOTh MOXJIMBICTh CTBOPEHHS CHEI[lali30BaHUX CY/IIB.

Koncrturynivinuit  Tpubynan  (Trybunat  Konstytucyjny)  3rizHo
KOHCTUTYIIHOT FOPUCAUKIIT TPUITMAE PILLIEHHS y ClpaBax Mpo:

1) BignoBigHicTh KOHCTUTYIIIT 3aKOHIB 1 MDKHAPOIHUX JOTOBOPIB;

2) BIANOBIIHICTH 3aKOHIB paTU()iKOBAaHUM 3a TMOMEPEIHHO BUPAKECHOIO B
3aKOHI 3r0JI0I0 MI>)KHAPOIHUM JIOTOBOPAM;

3) BigmoBimHicTh  KoHcTuTymii, paTtudikoBaHUM  MDKHAPOIHUM
JIOTOBOpaM 1 3aKkoHaM TMPUNHUCIB TpaBa (przepisow prawa), BHUIAHUX
HEHTPaJIbHUMHU JIEP’KaBHUMHU OpTaHAMU;

4) BinnoBiaHicTh KOHCTUTYIIT 1111€# a00 AISUTbHOCTI MOJITHYHUX MapTiil;
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5) koHCTHTYII#HI ckapru [1].

ogo Koucturymiiinoro TpuOyHamy BIy4YHO BHUCJIOBUB CBOIO JTYMKY
HaykoBellb M. I. Mapuyk, sikuii TOCIIBHO BHKJIaB Take: «BpaxoByrodu ycTpiid,
croci0 mii Ta 3mivicHioBaHl (yHkiii, Koncturymiiauit Tpubynan PecryOmiku
[Tonpmna, sIK 1 1HIIT KOHCTUTYLIMHI CYJIH, € KJIACHYHUM MPHUKIAJOM T1OpUIHOT
THCTUTYIIII, SKa KOJHUM YHHOM «HE BMIIIYETHCS B 3arajlbHOBU3HAHY Tpiamy
BIam» [2].

3a nmopymennsa Koncturyiii abo 3akoHy, MoB’s3aH1 3 001iIMaHHIM MOCaan
ab0 13 3MIMCHEHHSM CBOIX IMOBHOBa)XE€Hb, KOHCTHUTYIIIMHY BiJIMOBIIAILHICT
nepen [epxaBaum TpumOynamom (Trybunal Stanu) necyts IIpesument
PecniyOmiku, T'onmoBa Pamm Minictpi, wienn Pagu MinictpiB, ['onosa
[Tonbebkoro HamionansHoro banky, I'omoBa BepxoBnoi Ilamatu Kontpostro,
yJieHH 3arajbHonoisChkoi Pagu PamiomoBnenus 1 TenebaueHHs, 0coOu, TKUM
['onoBa Pamu MiHICTpiB IOpPYYHB KEPIBHUIITBO MIHICTEPCTBOM, a TaKOX
I"ooBHOKOMaH1yBau 30poitHuMu Cumamu [1].

V¥ tekcti Konctutymii I1P e Garato iHIIMX IOJIOKEHb, II0 BU3HAYAIOTh
OCHOBHI IMIIBAJIMHU CYJI0YCTPOIO Y JE€p>KaBi, a JeTani3allito 31HCHEHO Ha OCHOBI
BIJIMOBITHUX 3aKOHIB.

OcHoBononoxxauii 3akoH PeneparuBHoi PecnyOmikn Himeyunna He
BHU3HAYA€ HANpsAMY MOAUT JEpPkKABHOI BJIAaJu HA TPU TUIKH, ajle 3a 3MICTOM
CTaTeil Mpo 3aKOHOJIaBUy, BUKOHABYY Ta CY/IOBY BJIaJI MIKHAPOIHUHN MPUHITATT
MOJIUTY Ha HE3aJI€KHI Ta CAMOCTIMHI TUIKU JOTPUMYETHCS.

Tak, y Po3gim XI «lOpucnpynenuis» cyaoBa Tijika BiaJd HANpsAMy Mae
Ha3By Biaza: «Die rechtsprechende Gewalt ist den Richtern anvertraut; sie wird
durch das Bundesverfassungsgericht, durch die in diesem Grundgesetze
vorgesehenen Bundesgerichte und durch die Gerichte der Lander ausgeiibt
(kypcuB Hamr. — ABTOp)», TOOTO CyJIOBa Bliaja MOKJIAJCHA Ha CYAIIB Ta
3MIHCHIOEThCST DeiepaTIbHUM KOHCTUTYIIIHHUM CyZIOM, (efepalbHUMU CyAaMH,
nepeadadeHnMu iuM OCHOBHUM 3aKOHOM, 1 cyJamu mrtartis [3].

Ocob6muBicTIO Ccyn0BOi cucteMu HimedunHM € Te, 10 BOHA Mae
CYTT€BI1 BIAMIHHOCTI BiJl CYJOBHX CHCTEM I1HIIMX KpaiH. Tak, y MOpPIBHSHHI 3
I[HIIMMU ~ KpaiHaMd Yy JepkaBl Hemae e€auHoro BepxoBHoro cyay, a
denepaibHUN KOHCTUTYLIMHUN Cyd 1 KOHCTUTYIIHHI CYAU 3€MeJb MOCIIat0Th
JTy’K€ BOKIIMBE MICIIE Y )KUTTI CYCILIbCTBA.

VY BignosigHocTi 3 KoHctuTyiieto opradizauis cyaoBoi cuctemu OPH
XapakTepu3yeThes 11 GelepaTUBHUM YCTPOEM Ta HASIBHICTIO CYJIIB 3arajbHOI 1
crieniayibHOl fopucaukili. KoHCTUTYIISI BU3HA4yae IT’ATh OCHOBHUX Trajy3ei
I0CTUILIT (3arajbHy, TPYAOBY, COLialibHY, (pIHAHCOBY Ta aaMIHICTPAaTHUBHY) 1
3aCHOBY€ BIANOBIAHI M I’SITh CUCTEM CYIIB, KOXHa 3 SKHX OYOJIIOETHCS
OCOOMCTHM BUIIIMM COJOBUM OpraHoM, a came: denepanbHuil cya nmpaBoCyas,
denepanbHuii  anaMiHicTpatuBHUN cyn, DenepanbHuil  (IHAHCOBUM  CYI,
denepanpauii TpyaoBwHii ¢y i DeaepanbHuil comiansHuii ey [3].

Koncturymito Yecbkoi PecnyOmiku (UP) moxkHa BimHECTH 1O Takux, 1€
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0e3 3aliBUX CKJIAJHUX IOPUJUYHUX CJIOBOCIOIYYEHb Ta (QOPMYIIIOBAHb
BU3HAYAIOTHCS OCHOBHI MOJIOKEHHS, sIKI 000B’A3KOBO MalOTh OyTH MPOTOJIOIIEHI
y MOJIIOHOTO POAY OCHOBHUX JIEPKABHUX IOKYMEHTAX.

['oBopsiun Tpo  IMIUIEMEHTAIlI0 MDKHAPOJHUX CTAaHAApPTIB OO
pO3MOALTY BIIaJ Ta BU3HAYECHHS Y JEPKaBHOMY MEXaHi3MI MICIs CYJI0BOi
cucremu, Kouctutymito UP mokHa Ha3BaTH B3ipLeM BTIJICHHS BUKOHAHHS
IPUIKCIB MDKHAPOJHUX JOKYMEHTIB. X04a y 3arajlbHHUX MOJOKEHHIX HAMpsAMy
HE BUKOPHUCTOBYETHCS KAaTEropii «po3moIii BIaan» ad0 «TPU TIKU BIAIN», aje
Jlani y TEKCT1 BOHU YITKO 3aCTOCOBYIOTHCSI.

Tak, y crarti 2 Koncturymii YP untaemo: «Lid je zdrojem vesSkeré statni
moci; vykonava ji prostfednictvim organi moci zakonodarné, vykonné a soudni
(kypcuB Ham. — ABtop)» [4]. ToOTO, 3aMiCTh KaTeropii «riuIKH BIAIN»
BUKOPHCTAHO «OpraHW 3aKOHOJAaBYOi, BUKOHABYOI 1 CyJIOBOI BiaauW» (organi
moci zédkonodarné, vykonné a soudni). Ane, y apyriii, TpeTiii Ta YeTBepTii
rjlaBaXx BCE BCTa€ Ha CBOI MICUA: y CTarTi 15 riaBu mepuioi 4YUTAEMO:
«Zakonodarna moc v Ceské republice nalezi Parlamentu»; Ha3By TnaBm apyroi
— «Moc vykonnd» ta y ctarTi 67 «Vlada je vrcholnym orgdnem vykonné moci»;
y derBeptiii rnaBi ctarTs 81 «Soudni moc vykonédvaji jménem republiky
nezavislé soudy». OTxe, BUKOPUCTOBYIOTbCSI HANPSAMY KaTeropli «3aKoHOAaBYa
Binaga» (Zakonodarnd moc), «BukoHaBua Biaga» (Moc vykonnd) ta «cymoBa
BiacTh» (Soudni moc).

CynoBa Binana 3a Konctutyuiero YP mnpencraBiena KoHCTUTyHiHUM
CyJIOM Ta 1HIIMMU CyJlaMH, 10 CKJIaay sKuX BigHeceHo BepxoBuuii Cyn, Buiumii
aAMIHICTPAaTUBHUN CYJ, BUII, obOsacHi 1 palionHl cyau [4]. Konctutyiiinuii
CyJl TIpUiiMae PillIeHHS 3a MHUPOKUM KOJIOM MTUTaHb, TOYUHAIOYH BiJ] CKAaCyBaHHS
3aKOHIB 200 X OKpEMHX MOJIOKEHb, SIKIII0O BOHU CyIEpedaTh KOHCTUTYIIHHOMY
Jaay, Ta 3aKiHYYIOUM BUPIIMIEHHSM CIOPIB PO KOMIIETEHIIII0 MK JePKaBHUMHU
OpraHamMu Ta OpraHaMH OJIMHHIIb TEPUTOPIAILHOTO caMOBpsyBaHHs [4].

Ocob6muBicTio OcHoBHOTO 3akoHy YP € Te, M0 cyau KOHCTUTYHOBaHI K
He3anexkHl: «Soudni moc vykondvaji jménem republiky nezavislé soudy
(kypcuB Hami. — ABTOp)» [3], TOOTO «HE3AJNCKHHUMH CyAaMH», Xoda IX
aJMIHICTPYBAaHHS 3HAXOIUThCA B pykax MiHictepcTBa foctumii. Tak, A0
koMmrieteHuii MinictepcTBa roctuiii Yecbkoi PecnyOmiku B 0coli #oro
JemnapraMeHTy IOCTHIII KpiM 1HIIMX BIAHOCSATHCS Taki TMOBHOBAYKECHHS:
VIOPABIIHHS CyJaMU, MPOKYpaTyporo, MpoOaIli€r0 Ta MOCEPEIHULITBOM, a TAKOX
B S3HUIIMUA  (MIANOPSAIKOBYIOThCSL — MEHITEHIIapHid  cimyxk01  Yecbkoi
Pecny6utiku), KepiBHUITBO AKaJeMI€l0 NMPABOCY /IS, BEAECHHS CIUCKIB apOiTpiB
JUTSL BUPILICHHS CIIOKUBYHX CITOPIB Ta CYJI0BUX €KCIepTiB [5].

HactynHoto KOHCTHUTYI€IO, Ky MU OOpajid Jii aHali3y CTOCOBHO
IMIJIEMEHTYBaHHA MDKHApOIHUX cTaHnapTiB, € Koncturyris JlarBiiickkoi
PecniyOuniku (mat. — Latvijas Republikas Satversme), ockijbku BOHa BBaKA€ThCS
HANCTapIIIO0 CXIJHO- Ta LEHTPAJIbHO-€BPONEHCHKOI0 KOHCTUTYIIEIO, IO BCE
II€ € YUHHOIO, 1 MIOCTUM HaWCTapillliM OCHOBHUM PECIyOIIKaHCHKUM 3aKOHOM



176

y CBITI, sIKMM J0ci ai€e micas npuidHAaTTA 11 KoHnctutymiitnumu 36opamu JlaTsii
(Satversmes sapulce) 15 mrororo 1922 poky [6]. Ho peui, 5 kBiTHsA 1922 poky
MPOEKT APYroi YaCTUHU OYB BIIXUJICHUM, ajie Micias IPUUHSTTS Nepioi YaCTUHU
(15 mrororo 1922 poky) 7 nucronana 1922 poky Koncturyiiis HaOyna Y4MHHOCTI.

Konctutymis JIP € 11ikaBoro JijIs HAIIOTO JOCIIKEHHS Y TOMY CEHCI, 1110
BOHa 30eperiia CBOIO Maike MOBHY 1IEHTHYHICTh 3 MOMEHTY NPUUHATTA y 1922
p. 3BuuaiiHO 10 Hei OyauM BHECEHI 3MIiHHW, JIOTIOBHEHHS, OCOOJMBO TICII
MIPOTOJIOMICHHS He3alnexkHocTi y 1990 p. (mampuxman, y 1998 p. Bona Oyna
JIOTIOBHEHA PO3/IIOM IIPO MpaBa JIIOIMHH), aje B IIIJIOMY MOKHA CKa3aTH, 110 JI0
TenepimHboro yacy OcHoBuuit 3akoH JIP 3a iioro nyxom € Koncrutyuiero 1922
poky. HeBunankoBo 4 tpaBusa 1990 p. BepxoBHa pana Jlatsiiickkoi PCP nopsia
13 IPOTOJIOIICHHSIM BiJTHOBJICHHSI HE3aIeKHOCTI JIaTBilChKOT pecyOIiKu TaKoX
MPOroJIOCHJIA TPO BITHOBIEHHS YMHHOCTI ctareir Konctutymii 1922 poky.
[ToBHICTIO CTapa KOHCTUTYIIA HaOyIa YMHHOCTI 6 yumHs 1993 poky Ha moyaTky
nisbHOCTI [I’siTOTO Cetimy.

OTxe, A HAcC NyKe LIKABUM € NUTAHHS: YU IMIUIEMEHTOBAHO Y
Koncrutymito JIP  wMikHapoaHi cTaHAapTd CTOCOBHO MOy Biax Ta
BUOKPEMJICHHS Cy/I0BOi BJIJH B1J] IHIIMX T'UIOK BiIaan?

Ockunbkn Koncturyuist JIP ¢gaktuyno icHye 3 1922 p., a mikHapoaHi
cTaHAapTu Oynu NpuilHATH micig [pyroi cBiTOBOi BiifHH, TO JIOT1YHO OyJyio O
IPUIYCTUTH, IO CTAaHAAPTU Madu O OyTH IMIJIEMEHTOBaH1 y TeKcT OCHOBHOIO
3aKoHy.

Ane, Tpeba 3a3HauUMTH, IIO0 aHI y 3araJlbHUX I[OJIOKEHHSAX Ta aHl y
po3ainax 1 crarrsx Koncrutymii JIP B3arani He BUKOPHUCTOBYIOTHCA KaTeropii
«TIOJIIT ICPKABHOI BIIAJIM Ha TUIKW», «3aKOHO/IaBYa BJIa/1a», «BUKOHABYA BIIAJa»
Ta «cyaoBa Biamgay». [Ipo Brmagy #aeThcs OAWH pa3 1 TUIBKK Yy 3arajabHUX
npaBuiax: «CyBepeHHa Biana JlaTBiiCbKOi JepikaBU HAJIEKUTh HAPOIY
Jlatsii» [7].

CrocoBHo cuctemu npaBocyis, To B Koncturyii JIP y Posznini VI icaye
BCHOTO I’ SITh CTaTeM, B TPU 3 SIKUX BHeceHl 3MiHu y 1997, 1998 Ta 2013 pokax, a
nocTynar, mo «Cyil € He3aleKHUMHU 1 MIKOPIOIOThCS Juie 3akoHy» (Tiesnesi
ir neatkarigi un vienigi likumam padoti) [6], icHye 3 4YaciB NpPUAHATTA
Konctutymii, To0T0 3 1922 poky.

VY JlatBii kpim KOHCTUTYLIIHOTO Cyy ICHYIOTh TaKOX PallOHHI (MICbK1)
CyId, perioHajlbHl cyau Ta BepxoBHUN cya, ane y BUNAAKY BIMHM YU
Ha/I3BHYAITHOTO CTaHy TaKOX BIHCHKOBI cyau [6].
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PIIIEHHSA €CILI Y CIIPABAX ITPOTU YKPAITHMU, SAKI BINIMHYJIU
HA 3MIHY 3AKOHOJABCTBA JIEP’KABU

Jlennubka Anacracisa OJiekcaHapiBHA,
CTYJIEHTKA IOPUAUYHOTO (HaKyJIbTETY
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcutety iMeHi B.H. Kapazina

Mexanism cyaoBoro 3axucty B €C nmpeacTtaBieHuil OaraThMma
1HCTaHITISIMH, CEpeI AKUX Mae Miciie €BpONEHChKUH Cy/l 3 TIpaB JIOIUHM (am —
€CIUI). Binomo, mo noganns 3asu A0 €CIUI € onauM 3 MexaHi13MiB Cy10BOTO
3aXUCTY, 30KpeMa, SKIO OYyJ0 BUYEPIIAaHO yCl1 HAIlIOHAJIbHI MEXaHI3MH TaKoTO.
['onoBHumu mnpuunHamu 3BepHeHb ykpaiHiiB B €CILJI e HecmpaBenmuBuii
CYJIOBUU pO3IJIsi/, HEJIOJIChKE MOBOKEHHS 3 B’SI3HSIMU, TOPYIICHHS MpaBa Ha
cBoOOy Ta iHme [2].

[ xoua mpubmuzno 95% ckapr no €CIIJI Bim ykpaiHIIB CTOCYIOThCS
HCBUKOHAHHS CyIOBHUX pilieHb [9], sk Oyslo 3a3HAYCHO BHWIIE, TPATUISIOTHCS
Bunajaky, Koiau Pimennsm €CIUI  3000B’s3y10Th  YKpaiHy  3MIHUTH
3aKOHO/IaBCTBO.

Bapro 3aznauntu, mo €CIJI He Mae KOAHOTO IOPUAMYHOTO IHCTPYMEHTY
JUIS CaMOCTIHHOT 3MiHM 3akoHOJaBcTBA. OcCTaTOUHE PIICHHS Ma€ MPUHMATH
HalioHanpHa Biaga [3].

3MiHa 3aKOHOJIABCTBA K 3aX1J] 3arajJbHOT0 XapakTepy nependavyeHuil B
cTaTTsax 3akoHy Ykpaiau «[Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS MPAKTHUKU
€BpONENCHLKOTO CyAy 3 MPaB JIIOAUHW». 30KpeMa, 1€ MOXHA BITHAWTH y CT.CT.
1, 13 sk onuH 13 3aco0iB BukoHanus Pimenns €CIJI.
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Opniero 3 Takux copaB craja copaBa «3eieHuyk 1 [umtopa mpoTu
Vkpainn» (3asBu Ne 846/16 ta Ne 1075/16). Bapto 3a3HaumnTH, 110 MOpaTOpiit
Ha TPOJaX 3EMEJIbHUX YTiJib ICHYBaB 3 IOYATKy HE3aJCkKHOCTI YKpaiHWu 1
CTBOPEHHSI 3€MEeJIbHOTO KOJIEKCY y MEPIIii CBOiM pefakiiii, mpoTe 3/1HCHIOBABCS
YOPOJOBXK BHU3HAUYECHHUX MIOpa3y HOBHUX CTPOKIB (HANpHUKIAJ, Taka 3a00poHa
3MIMCHIOBAJIACS YIIPOJIOBXK 6 POKIB, Y MOJANBIIOMY TaKi CTPOKHA OHOBITIOBAJIHCS
ICJIst KOXKHOT 3MIHHM 3aKOHOJJaBCTBA, 110 PETYJIIO€ BU3HAUYCHE TUTAHHS).

V 3a3naueniii cnpaBi €CILI HaronocuB Ha HEBIAMOBIAHICTH 3€METHLHOTO
KOJIeKCy YKpainu (a TOYHIIIE TOJOKEeHb MPO MOPATOPii Ha MPOJaX 3eMIIi) Ta
JeSKUX 1HIMX 3aKOHIB, TTOB’SI3aHUX BKA3aHUMH IOJIOXKEHHSIMH, €BPOTICHCHKIN
KOHBEHIIIT 3 npaB moauau 1950p [7]. 3asBa rpomansH YkpaiHu cToCyBajiacs
MOPYIICHHS! TAKUMHU OOMEXKEHHSIMU TXHBOTO MpaBa PO3MOPSIKATUCS BIACHICTIO
K BIJIACHUKIB 3€MEJbHUX YTib B TOJIOXKEHHI MpO 3a00pOHY MPOJAXKy
3emenbHuX AuUIHOK. €CIIJI  y cBoemy PimieHHi 3a3HauyuB, mo YKpaiHa He
3000B’s13aHa Ofjpa3y 3HIMAaTH OOMEXEHHsS Yy MOBHOMY 00Cs31, IPOTE MOBHWHHA
BPETyJIIOBaTH IMHUTAHHS HEBIAMOBIIHOCTI I[LOTO 3aKOHY BKa3aHI KOHBEHIII].
Takox €CIUI miakpecnuB Te, 10 KoJaHA KpaiHa-wieH Paaum €Bporu He
BBOJIMJIA Takoi 3a00poHHU, 1 YKpaiHa MOBHMHHA 3a0€3MEYUTH CHpPaBeITUBUN
OaJlaHC MI>)K MaifHOBHM IPABOM Ta 3araJIbHUMH 1HTEpPECAMH CYCIIUJIbCTBA M1 Yac
BPCTYJIIOBaHHS 3a3HAYCHOI BHIIE HEBIAMOBITHOCTI [3].

3rizHo 3 m. 1 cr. 2 3akoHy VYkpainu «I[Ipo BUKOHaHHA pilIEHb Ta
3aCTOCYBaHHSA NPAKTUKU EBPONEHCHKOro Cyay 3 MpaB JIOAUHW» PilieHHs
€CIIJI € 000B’S3KOBUM [IJI1 BUKOHAHHS YKpaiHOio (BIAMNOBIAHO 10 cT. 46
KonBeHI111i Tpo 3aXKCT MpaB JIOJIUHU 1 OCHOBOIOJIOKHUX cB0O0 1950p. (mami —
Kousenrist 1950p.) 1 mpoTokomiB 10 Hei, 3roy Ha 00OB’SI3KOBICTh AKUX OYJIO0
HamaHo BepxosHoro Panoro Ykpainn) [4].

3BakaloyM Ha II€, MOXKHAa KOHCTaTyBaTH TIPO BHECEHHS 3MiH [0
3aKOHOJIAaBCTBA 3 MUTAHHS MOPATOPII0 HA MPOJAX 3eMEIbHUX AUITHOK. Taki
3pymieHHst Binoynucs 31 6epesns 2020p. 13 npuitHsaTTsMm Bepxouoto Panoro
VYkpainu 3akony Ykpainu «[Ipo BHEeCeHHS 3MiH 10 IEIKUX 3aKOHOJaBYMX aKTiB
VYkpainu 1010 00Iry 3emMeNb CUTbCbKOTOCIOIapChKOro Mpu3HaueHHsD (No 552-
IX). ®aktuyHo, MopaTtopii Ha TMPOJAX 3E€MJIl CUICHKOTOCIOIapChKOrO
npu3HayeHHsT Oyno 3HATO, KpIM 3€Melb, L0 BIJIHECEHI 10 Jep>KaBHOI
BJ1acHOCTI [6].

CnpaBa "Beniamin Tumomienko Ta iHm npotu Ykpainu'(3asBa Ne
48408/12) crayna 1mie OAHIEI0 MPUYMHOIO BHECCHHS 3MiH JIO HaIllOHAJIBHOTO
3aKOHO/IaBCTBA. 3asSBHUKH 3 METOIO BHUPIIIECHHS TPYAOBOTO CIOPY OTOJOCHIIH
CTpaiik Ha 0a3i CBOiX poOOYMX MICIh SK MPAIiBHUKKA aBlaKOMIIAHIi Ta WICHU
eKiMaxy JiTaka, aje ILel cTpailk Cya MepIioi 1HCTaHIli BU3HAB HE3aKOHHO
MPOBEJECHUM, IMOCHJIAIOYUCh HA MOJOXKEeHHsA cT. 18 3akony VYkpainu «lIpo
TpaHCTIOPT», J¢ Oylo BKa3aHO, IO TPOBEICHHS CTPAKKIB JJIsl MpaIliBHUKIB
TPAHCIOPTHUX TMIAMPUEMCTB 3a00pPOHSIETHCS Yy BHIMAAKaX, TOB'SI3aHUX 3
nepeBe3eHHs M macaxupiB. Came Ha 110 CTaTTI0O 3aKOHY IMOCHJIAJIHCS
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HalioHanbH1 cyau, npore Pimenns €CIJI Haronocuio, mo moJioKeHHS BUILE
3a3HAYEHOT'0 3aKOHY € 0OMEXYBAJIbHUM Yy MOPIBHSAHHI 13 MOJOXKEHHAMU 3aKOHY
Vkpainn «IIpo moOpsiioK BUPIIIEHHS KOJEKTHUBHUX TPYIOBUX CIOpIB
(koH(iKTIB)», cTarts 24 «Bumaaku, 3a SKuX 3a00pOHSETHCS TPOBEICHHS
CTpaliKy» SIKOTO TaKOX MIiJyIsrajia 3aCTOCYBaHHIO (SIK TOrO BUMAarajiu 3asBHUKU
BiJl Cyay mepImnoi iHCTaHIil B amensiiiHomy mopsaky) [10]. V 3a3HaueHOMY
pimenni €CILUI koncraryBas, mo nependadeHa cr. 18 3akony Ykpainu «IIpo
TpaHCTIOPT» 3a00pOHA MPOBEJCHHS CTpallKy Ha MiANPUEMCTBAX TPAHCIOPTY,
MOPYIIy€E MpaBa Ha cBOOOMY 00'emHaHHs, rapaHTtoBaHi crarreto 11 KonBeHii
1950p. Takum unnom, €CIIJI HaromocuB Ha HEOOXITHOCTI MMPUBEICHHS 3aKOHY
Vkpainu «lIpo Tpancnopt» y BignoBigHICTh 13 KoHcTHTyLi€0 VYKpain i
3akoHoM Ykpainu «[Ipo mopsiok BHUpIiIIEHHS KOJEKTHUBHUX TPYJOBUX CIOPIB
(xoH(ikTIB)» [8].

3aK0oHOJIaBCTBO OyJi0 mpuBeneHo BiAmoBigHO 10 Pimenns €CIII 18
woBTHs 2022p. 3akoHoM VYkpainu «lIpo BHeceHHS 3MIH /0 JESIKUX
3aKOHOJIAaBYMX aKTIB YKpAiHM II0JI0 BUKOHAHHS pillieHb €BPONEUCHKOTO CYy 3
npaB oguan» (Ne 2689-1X), a came nmyHkrom 5 3akoHy, SKHU MepeadaduB
3MiHy 10 cT. 18 3akony VYkpainu «[Ipo TtpaHcmopTt» W00 NpPaKTUKU
3aCTOCYBaHHs CTpalKkiB Ha TPAHCHOPTHUX MIANPUEMCTBAX BIJAMOBIAHO O
3akony Ykpainu «IIpo mopsiaioK BUPIINIEHHS KOJEKTHMBHUX TPYJIOBHX CIOpIB
(koH(mikTiB)», a He 3akoHy VYkpainu «lIpo TpaHcmopT», skl Oijbiie
oOMeKyBaB MPaBO Ha CTpalK MpalIBHUKIB aBIaKOMIIaHI1 1 3aCTOCOBYBaBCS st
BU3HAHHS CTPAWKy HE3aKOHHO MPOBEJCHUM HalllOHAILHUMH cynamu. [5].

OnHielo 3 HEMIOJABHIX CHOpaB, sSKa 1€ HE Mpu3Beia J0 3MIHU
3aKOHOJIAaBCTBA B YKpaiHi, MPOTE IIJIKOM MOKE CTaTH CTUMYJIOM peajli3oByBaTu
TaKl 3MIHU IIBU/IIIE, € clipaBa Maiimynaxin Ta MapkiB npoTtu Ykpainu (cipasa
Ne 75135/14) [1]. €CIIJI BCTaHOBHB, MO BIJCYTHICTh 3aKOHOJaBYOTO
pEeryJIIOBaHHS y MHTaHHI OJIHOCTATeBUX NUIIOOIB € mopymieHHsM KonBeHIii
1950p., a mapTHepam, ski yekanu Ha pimenHs €CIII maitbke 10 pokis, Oyio
MPUCY/KEHO BUIUIATY BIAIIKOAYBaHHS. (DakTUYHO, Take pIMICHHS MOBUHHO
HECTH 3a COOOI0 HE TUIbKM 3aXO0JId I1HAMBIAYaJIbHOTO, a 1€ W 3arajibHOro
xapaktepy (Taki SIK 3MiHA 3aKOHOJABCTBAa), TOX MOXKHA OUIKYBaTH, IO
3pyIIEHHS y IIbOMY NUTaHHI HE OOMEXaThCsl TMeTulliero Ha caiTti [Ipe3unenra
VYkpainu Ta MOro BIAMOBLIIIO PO MOYATOK HAIpalloBaHb 3aKOHOJIABIIIB 111010
«PEECTPOBAHMX IMBUIBHUX MApPTHEPCTB», OCKUIbKU, SK BIAOMO, B YKpaiHi
YKOJTHUM YMHOM HE€ BPETyJIbOBaHI OJHOCTATEBl IUIIOOM, a CYCHIIBLCTBO JOBEIIO,
o0 MnoTpedye TaKuX HOBOBBEACHb, MIBUAKO 310paBIIM MOTPIOHY KUIBbKICTh
TOJIOCIB Ha 3a3HA4YEHIN METUL].

MoskHa OJHO3HAYHO CKa3aTd, IO BHIINE 3a3HAYCHI CIpPaBU — JIMIIEC
HEBEJIMKA KUTBKICTh 3 THX, 3aBISKH SKUM OYyJI0 BHECEHO 3MIHU B HAIllOHAJIbHE
3aKOHOJAaBCTBO. [IpoTe HaBITh Taka TMpakTHKa SCKpPaBO  BigoOpaxkae
3aCTOCYBaHHA YKpaiHOIO HE JHMIIE 3axOJIB I1HAMBIAYaJIbHOTO XapakTepy
(HampuKiaA, BWIUIATa CTATYBady BIAIIKOAYBAHHA Y pO3Mipi, BU3HAYECHUM
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Pimennsam €CIJI), a # 3axoAiB 3arajibHOTO XapakTepy, 3aiuisl 3a0e3MeueHHs
TOACp)KaHHSA  JepkaBoro  TosiokeHb KouBeHIi 1950p., mopyieHHs — SKUX
BcraHoBieHe  Pimennsm €CIIJI,  3a0e3medeHHs  YCYHEHHsI HEJOJIKIB
CUCTEMHOTO XapakTepy, skl JexaTh B ocHOBI BusBieHoro €CIJI nopymienHs,
a TaKOX YCYHEHHs MiJcTaBu ajisi Haaxo keHHs 1o €CIUI 3asB npotu Ykpainu,
COPUYMHEHUX MPOOIIEMOIO, mo BxXe Oyna MNpeaMeToM pO3Tisay B
€BporelicbkoMy Cyi 3 TipaB JroAuHH [4].

Bapro BkazaTtu, 110 3a3HaueHi COpaBH Ta HACTIAKUA TaKUX MITKPECINIH
MOpYIIEHHS! PI3HOMAaHITHUX MpaB HAIIol Jep>KaBU Yy pI3HUX cepax, TaKuX K
MOPYIIEHHS MpaBa BOJOIIHHS Ta PO3MOPAIKCHHS MalfHOM, MOPYLICHHS IMpaBa
Ha nUTI00 Ta MOPYIIEHHS npaBa Ha cTpaiik. [Ipu nboMy OKpeciieHe Aajio 3MOTy
3pO3yMITH, IO HE3BaKalOYM HA CUCTEMATHYHI MOPYIICHHS MpaB YKpaiHOIo,
OTPUMaHHS TMPaBOBOro 3axucty Bi Takux 3 Ooky €CIIJI moxyTts OyTu He
TITBKM HACIHIJKAMH OCOOMCTOTO XapakTepy, aje W KaTali3aTopoM Ui 3MiH Y
3aKOHOJIABCTBI, 110 TaKOX € IMOKa3HUKOM PO3BHUTKY IMPABOBOi CHCTEMH Ta
HaMaraHHsi YKpaiHOIO HE JOMYCTUTH MOBTOPHUX IMOPYIIEHb Yy MEBHUX cdepax
paB JIIOJAUHY 1 TPOMAJITHUHA.

3MiHM y 3aKoHOJaBCTBI BiAmoBimHO 10 pimens €CIUI — omun 3
MOKA3HUKIB TOTOBHOCTI Ta OaxaHHS HaIIOi Jep)KaBU HaBITh IIJ Yac
BIMICbKOBOTO CTaHy HE NOPYIIyBaTH 3000B’s3aHHA, sIKI OyJIM MOKJIAJEHI Ha
YkpaiHy MIKHApOIHO-TIPABOBUMHU HOPMAaMHU Yy JKEpesiax MIXHAPOJIHOTO MpaBa,
3roay Ha oOOB’SI3KOBICTh sIKMX Oyyo HagaHo BepxoBnoro Panmoro Ykpainwu, 1
BUTPABIISATA CUTYAIllO, SKIIO OYyJI0 BHSBJIEHO TaKl MOPYLIEHHS, HE TUIbKU
BUILJIATOI0O KOMIICHCAIll, a ¥ BHECCHHIM 3MiH JO 3aKoHOoAaBcTBa. Lle
OJIHO3HAYHO CBITYUTH TIPO BIUIMB MIKHAPOJHOTO TMpaBa Ta BIAMOBIIHUX
MPaBO3aXxMCHUX YCTAaHOB Ha 3aKOHOJIABCTBO Ta MOTO PO3BUTOK y HAIIIIM JIEpPKaBi.
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SKI MOXYTh BIUIMBAaTM Ha 3aXUCT I[MBUIBHUX IIpaB 1 IOTPEOYIOTh
IHIUBIYaJIbHOTO TMIAX0Ay. BBeAEHHS CHpPOIIEHOTO MO30BHOTO MOPSAKY
pO3TIIAy MaJIO3HAYHUX CHOpaB € OOIPYHTOBAaHUM dYepe3 HEeOoOX1IHICTh
mudepenmianii cygoBux npouenyp. Kpainu-unenn €poneiicbkoro Coro3y
3HAYHO  IIBHWJINIE 32  HAIIOHAIBHOIO  3aKOHONABISL  3alpOBAIUIU
AuQepeHLialiio CyI0BUX TMPOLEAYp, 30KpeMa 3alovyaTKyBajd CHPOIICHE
MO30BHE MPOBA/PKCHHA JJs MajO3HAaUYHUX COpaB 4YM CIOpaB HE3HAYHOI
CKJIQIHOCTI.

Cnpomiene IO30BHE MIPOBAIKEHHS € TudepeHIiHoBaHOO
MPOLECYaTbHOI0 (POPMOIO TO30BHOTO MPOBA/KEHHS, MPU3HAYCHOIO IS
BUPIIICHHS MMEBHOI KaTEropii MBUIBHUX CIPaB 3a COPOIIESHOIO MPOIIEAYPOIO, B
OCHOBY PO3MEXYBaHHs SIKOT BiJl 3arajibHOI MpolecyaabHo1 (JopMHU (3arajbHOTO
MO30BHOTO TMPOBAIKEHHS) TMOKJIAJACHUNA MaTeplalbHO-IPABOBUM KpUTEPIN:
PO3Mip TTO30BHUX BUMOT (I[iHA TIO30BY), IPEAMET MO30BY (KaTeropis CIpaBu),
CKJIQJIHICTh CIIpaBH, MPIOPUTETHICTh ii IMIBUJIKOTO BUPIIICHHS Jisi CTOPIH Ta
npolecyalbHUl  KpuTepii — crneuudika mnporecyanbHoi (opMmH, 10
XapaKTEePU3y€EThCA: CYKYIHICTIO MPOLECYyaIbHUX MEPEIyMOB JUIsl BUPIIIECHHS
CYJIOM IUTaHHS NP0 PO3TJIs CHPABU 3a CIPOLICHOO NPOLEenyporo (y HOPAIKY
CIPOIIEHOTO TO30BHOTO MPOBAKEHHS), PO3TIISAIOM CIpPaBH 0€3 MPOBEICHHS
MiTOTOBUOTO CYJOBOTO 3aCiIaHHSA, MOXJIMBICTIO pO3IIALY CHOpaBu 0e3
MOBIJJOMJICHHSI CTOPIH 3a HAsBHUMHU y CIpaBl Mareplajiamu Ta JOCIIIKEHHS
JI0Ka3iB 1 MUCHMOBHX TMOSICHEHb, BHKJIAJCHHX Yy 3asBax Mo cyTi 0e3 ydacri
VYACHUKIB CIIpaBH, PO3IJIAJ CIpaBH MO CYTI y CYJOBOMY 3aciiaHHi Oe3
MPOBE/ICHHS CYy/I0BHUX /1€0aTiB y BUMAJIKy MOBIJOMIICHHS (BUKIIMKY) YYaCHUKIB
crpasu [1, c. 76].

3akoHonaBi Kpain-uieHiB €C He BCTAHOBIIOITH OJHOTO THUIIOBOTO
OiAXOAY JJii BCTAHOBJIEHHS CIIPOLICHOI'O MPOBA/KEHHS Yy HalllOHAJbHE
3aKOHO/ABCTBO Ta MEXaHI3My pO3IJIAIy MajO3HAUYHUX CIIpaB B CIPOLIEHOMY
nopsAaKy. 30KpeMa BIAPI3HIETbCA 1 ydacTb, pOJib, KOMIIETEHLIS CYAy IIOAO
PO3TIIsAY MaJO3HAYHUX CIIPAB.

Cepen €BpoOIECchbKOT HAYKOBOI CHITBHOTH OOTOBOPIOETHCS JBa PIZHUX
M1IXOIM 10 POJIi CYyAy Y PO3IIISAl MaJIO3HAYHUX cIipaB. BiamoBiiHO 10 mepIinoi
MO3UIII1, CYyl € «HAPOJHUM CYIOM» JI€ BUPIIIYIOTHCS MaJIO3HA4Hi CIipaBu (3
HEBEJIMKOI0 TPOILIOBOI0 BUMOTrOI0) IIBHIKO 1 0€3 OQiUIHHOIO HOPUIAYHOTO
NpeICTaBHUIITBA. 3 1HIIOI TOYKH 30PY, CYyJ BUCTYINIA€ IHCTAHIIIEIO 31 CTATHEHHS
OopriB, 1€ MIANPUEMCTBA YACTO TMEPETBOPIOIOTH Oe3HaliiiHI Oopru Ha
HeocToproBaHi pimrenns [2, ¢. 90-91].

3arajoM BUIUISIOTH JABa IHCTUTYIIHHI TIAXOAWM JO TIPABOBOTO
PETyJIIOBaHHS CIPOUICHUX TMPOLEAyp: B OJHOMY BHUIAAKY CTBOPIOIOTHCS
CHeliaibHI CYJIOBl OpraHH, a B 1HIIOMY BHIIQJKy 3BHYaiiHI CyIU BUKOHYIOThH
Taki mpouenypu. Hanpuknax, B ABCTpii 1MO30BM 3a MaJUMH CyMamH
po3rsnaTh crnemianbHl cyau (Bezirksgerichte), mo maioTe opucauKIIiiO
CTOCOBHO BCIX CropiB, cyma sikux MmeHma Bif 15 000 eBpo, Ta moao IesKux
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CIIPaB PO OPEHAY KHUTJIA 1 CIMCHHHX CIIpaB HE3aJCKHO BiJl CyMH 11030BY [3].

Kpainn €C nepeBaxxHO HE MalOTh CIEIATI30BAHUX CYIIB JJIsi PO3TISILY
MajJO3HAaYHMX CMpaB. 3a3BUYail Majo3HA4yHI CIOpaBd MiANAAAIOTH 1T
IOPUCIUKINIO CYyAiB TEpINoi 1HCTaHIi, 3aJeKHO BIJ KaTeropii cmopy.
CrpolieHe MO30BHE MPOBAKEHHS MOXE OYTH aJanToBaHE /10 OCOOJIMBOIO
KOHTEKCTY KOKHOT KpaiHU 3 METOIO MOJNJIMIIEHHS JOCTYIY JI0 IMPaBOCYIIs Ta
HiABUILIEHHS €)EeKTHBHOCTI CyA0BOI AisuibHOCTI [4]. 3aramom y kpainax €C, 3a
3araJbHUM TPABUJIOM, MajO3HAuHI CIPaBU PO3TISAAIOTHCS y CIPOIIECHOMY
nopsAnaKy cygamu mepmoi iHctaHmii. Tak, B CnoBeHii, mo30Bu mpo apiOHI
CIIpaBU PO3TIBIMAIOTECSA MicieBuM cyaoM (okrajno sodisce) [S]. B Tlombmi,
CIPOIIEHA MpOLEAypa 3aCTOCOBYETHCSA y TaKHX CIpaBax, SKI HaJeXaTh J0
IOPUCIIUKITT OKpYXHUX cyaiB (sady rejonowe) [6].

[Ilomo €Bpomeiicbkoi mpoueaypu po3riaay Maiaux crpa (European
Small Claims Procedure), sika mosisirae y CIipoIlieHHI Ta MPUCKOPEHHI PO3TIISILY
Masio3HauHux cripas (“‘small cases™) y TpaHCKOpIOHHHX cIiopax, TO JepikaBa-
yien €Bpomneiickkoro Coro3y cama BU3HAYae, SKI CyAd B KpaiHi MaroTh
IOPUCAUKIIIIO JUISI TPOBEJIEHHS MPOBAHKEHb 3TITHO 3 JIaHOK MPOIEAYPOIO.
Hanpuxknan, y CrnoBarpkiit Pecriy6uimi 11e ¢y nepiioi iHCTaHIii — pailoHH1
cymu (okresné sudy) [7, c. 117].

Cynni crerianizoBaHuX Cy/AiB MalOTh BEJIUKUU JTOCBiJ 1 IITMOOKI 3HAHHSI B
o0nacTi, MmO JomoMarae iM Kpamie pO3yMITH Ta BHUPIIIYBAaTH NUTaHHS,
MOB'sI3aHl 3 Majo3HAYHUMM crpaBamu. Jlyxke Hebarato KpaiH MarTh
cremnlajgbHl CyIu SIKI CHEeLIali3ylOThCsl Ha PO3TISAl MaJO3HAYHUX CIpaB. Y
['pemii € cynai Mano3naunux cnpas [8], a Ha ManbTi — cyJ M0 MajJO3HAYHHUX
cnpaBax [9]. Ha choroHimHii aeHb ACKiIbKAa MPABOBUX CHCTEM MPOIOHYIOThH
MIBUKI TIPOLIETYPHU, CIPSIMOBAHI HA BUPIMIEHHS Majo3HAYHUX criopiB. [leski
BUKOPUCTOBYIOTh CHEIIabHy MPOIEAYPY I HAa3BOIO CHPOIICHE MO30BHE
IPOBAKEHHS, a00 MpoIeaypa PO3TIsay MaJO3HAYHUX CIPaB, SIKa CIPOIIYE 1
3MEHIIIy€ BUTpATH IIOJ0 METOJIB BUPIIICHHS TakuX cropiB. [HII mpaBoBi
CUCTEMHU BUKOPUCTOBYIOTh BUKJIFOYHO CIIPOINEHI MPOIEAYPH JIsI MAJIO3HAYHUX
MO30BIB, SIKI TAaKOXX MOXYTh BB@XATHCS  CIPOIICHUM  TMO30BHUM
POBA/IPKEHHSAM, OCKIJIBKH JOCSTalOTh MOJIOHUX PE3yJIbTaTIB Y MPAKTUYHOMY
3acrocyBanHi [10, c. 84].

Cyn mo posrisijae Majlo3HauyHI COpaBUd € CIEHIali30BaHUM CYJO0M,
CTBOPEHHUM 3a 3aKOHOM, 3 0COOJIMBUMH 00OB’sI3KaMU Ta MMOBHOBAKEHHSIMU. BiH
NpU3HAUYCHUN 711 3a0€3MEUEeHHS CYJ0BOIO BHUPILMICHHS CIOPIB  IOJ0
HEBEJIMKMX TPOMIOBHX CyM. MOro mporenypa € BaIIMBOIO CBOEI0 MAJO0
BapTICTIO, MIBHJAKICTIO Ta TMPOCTOTOI0. ICTOpUYHUN TPENeNeHT Takoi
opranizailii MoxHa 3HaiiTH B AHrmicekux Toprosux cynax (English market
courts) [11, c. 16].

Cyaum 1o po3risgaloTh Majo3Ha4HI CIOpaBd B KpaiHax J€ BOHU
3ampoBa/keHl €  (QopMOI0  MpaBOCyAAs, SKY YacTO BUKOPHUCTOBYE
IPOMAJICHKICTh JIJISl IIBUJKOTO Ta BUTITHOTO BHPILICHHS CIIOPIB, MOB'SI3aHUX 3



184

HEBEJMKUMH CyMaMH Tpolied. Y Takux CyJax dYacTo 3aCTOCOBYIOTHCS
CIIPOIIICHI HOPMH IMMBUIBHOTO TPOIECY Ta 3HWIKEHI CYJOBI BUTpPATH, IO
BIJIMOBIAA€ Cy4aCHUM IJIIM €(EKTUBHOCTI Ta JIOBIPH JO CYJAOBOi CHCTEMH.
BianoBinHi mpoiecyanabHl €1EMEHTH CHPUSIOTH 3MEHIIEHHIO 3aTPUMOK Y
3M1MCHEHHI MPaBOCYJs 1 BIIITPalOTh BaXXJIUBY POJb Yy MiJABUIIEHHI JOBIPU
IpPOMAaJICbKOCTI J0 CyaoBoi cucTteMu. Taki cremiani3oBaHi Cyau 3a3BUYA
BUKOPHUCTOBYIOTh He(OpMaJbHI CIIyXaHHs, CIIPOIICHI MpaBuja J0Ka3yBaHHS Ta
MEHIIl CKJQJHI HOPMH IMBUIRHOTO TMPOIECY, JO3BOJISIOYM CTOPOHAM
MIPEACTABIISTH CBOi IHTEPECH CaMOCTIMHO 0e3 000B’SI3KOBOTO MPEICTABHUIITBA
ix iHTepeciB aaBokaTamu [12].

VY neskux KpaiHax ICHY€ IHCTUTYT «MUPOBUX CYIAIBY», SIKUW MPU3HAUYCHUN
JUTsI BUPIIIEHHS MaJ0O3HAYHUX CIIpaB abo CIpaB, sIKI MOXKYTh OYTH PO3TJISHYTI
3a CIIPOLIEHOI0 IpoUeaAyporo. MUpoBUM CyAns € TOCTYIHUM CYIJCH0, KUK
Mae 3a0e3nevyBaTH OJU3bKICTh CYJIOYMHCTBA Ta BHUPIIMIEHHS KOHQIIKTIB 10
rpoMajisiH. 3a3BUYail MUPOBUHM CyIAs 3aliMaeTbCid JUIIE [HUBUIBHUMU
CIpaBaMH, SIKI MarOTh «IPUBATHUW XapakTep» JUisl TPOMAJsH, HalPUKIIAI!
CYCIICbKI KOH(JIIIKTH, CIOPH MIOJI0 JIOTOBOPIB OPEHIU, HEBEIHKI CyMH
HEOIUIaYeHUX paxyHKIB ab0 3axucT He3axuileHux oci0. Tomy, 3a3Buyait
TPOMAJSIHU HE MOXYTh 3BEpTaTHUCS JO MHPOBOTO CYyIJi, HANpUKIad, Yy
KPUMIHAJIBHUX YW MOJATKOBUX crpaBax. B benbrii Ha K0KeH Cy/10BUI KaHTOH
(TOOTO Tpyny KIIBKOX MYHIIMIATITETIB) MPU3HAYAETHCA OJUH MUPOBUM CYAs
[13]. B Iranii, apiOHiI MO30BH PO3IJIsIal0OThcs MUPOBUM cyiiero (giudice di
pace). 3a 3arajJpbHUM MPABWJIOM, IPOBA/PKEHHS Yy MHPOBOMY CYAIi €
MaKkCcHMaJbHO mpoctuM (cratti 316-318 LIIK) [14].

besnepeuno, cnemianizoBaHl Cyad MOXYTh CIPUSTH TMPUCKOPEHHIO
O3Sy MaJO3HAYHHUX CIIPaB, 3MEHIIICHHIO HABaHTAKCHHS Ha 3arajbHl CyAH 1
CHpHUATH OUIBII OTNEpaTUBHINIOMY 3a0€3MeUYeHHs] MPaBOCYINsd B pPaMKax
PO3yMHHUX CTPOKIB MOPIBHIOIOYM JAHWUW 3aXUCT 13 3BUYANHOIO OPJIMHAPHOIO
npouenyporo. CTBOpEHHs CIEialli30BaHUX CYyAIB MOXE MPHU3BECTH [0
e(EeKTUBHOTO BUKOPUCTAHHS PECYpPCIB, OCKUIBKM BOHH CHOpPSIMOBaHI Ha
ONTHUMI3allil0 poOOTH Ta BHPIIMIEHHS KOHKPETHHMX Kateropiil cmpas. Ilpore,
BIIPOBAPKEHHSI CHEI1allI30BaHUX CYJIIB II0JI0 PO3TJIAY MajlO3HAYHUX CIIpaB B
CITPOIIIEHOMY MO30BHOMY IMPOBA/KEHI B IIMBIILHOMY CYJOUYMHCTBI YKpaiHU €
HEIOIITPHAM 3Ba)Kal0UX HA HACTYITHE:

- CIIPOIIEHE TTO30BHE MIPOBAKCHHS € 3araJIbHUM MTO30BHUM MPOBAKEHHSIM
TUIBKH 3 BIICYTHIMHU MPOLIECYaJbHUMHU €IEMEHTAMU «BaXKKOi apTUiepii», Kl €
HEOOXITHUM [UJIs BUPILIEHHS CKJIAJHUM ClpaB, ToMy (aKTUYHO CYAJl
BOJIOMIIOTh  HEOOXITHMMH 3HAHHSAMH 1 JUJIS  CIPOIIEHOTO  IO30BHOIO
MIPOBAJKEHHS;

- CTBOPEHHSI CHELiali30BaHUX CY[IB 1100 PO3TJIsAYy MajlO3HAuHUX CIpaB,
XO04Y 1 3MEHIIWTHh HABAaHTAXEHHS HA CYIW 3arajibHOi FOPUCIUKINI, MPOTE Ha
CHeIiai30BaHi CyH, B TOAAJBIIOMY, CIIi HAIPABJISITH TOJATKOBI PECYpCH, 1110,
IMOBIPHO, CKOPOTUTH (hiHAHCYBAHHS MICLIEBUM 3arajJbHUM CyAaM;
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- ClIeIliai30BaHl CyJId MOXYTh CTaTH TMPEAMETOM 3JIOBKHBAaHb YU
KOPYIIIIii, OCKUTBKM BOHH MOYTb BUKJIIOUHTH PSiJ] CIIPaB 3 3arajbHOI CUCTEMH,
10 MOK€E MPU3BECTU A0 HEKOHTPOJIBbOBAHUX CYJIOBUX PIIICHb;

- HeZJoCTaTHS OOI3HAHICTh 13 3araJIbHUM IMO30BHUM IPOBAKEHHS CY1B
CHeIIaII30BAaHUX CYAIB MOXKE TPHU3BECTH JIO HEAKICHOTO BHUPIIICHHS
MaJIO3HaYHUX CIIPaB Ta BUHUKHEHHS HEMPO30POCTi Y pOOOTI IUX CY/iB.

SAx  KOMIIpOMiC, JOIUTPHO PO3BUBATH TO3MINIIO, MIOM0 TMiATOTOBKU
CHeIlali30BaHMuX CYAJIB B paMKax CYAIB 3arajibHOi IOPUCAHMKIIII, sSKi OyayTb
CHeIiai3yBaTUCS IIOAO0 PO3TIIALY BIAMOBITHUX KaTEropiid CIpaB: CIMEHHUX,
TPYJIOBUX, CTATHEHHS TPOIIOBUX 3000B’A3aHb, IO 3 OJHIET CTOPOHHU T ABUIIHUTH
e(eKTUBHICTh PO3IJIANY COpaB, 3 1HINOI, HE OyAyTh MIJJAaBATUCS CYMHIBY
kBamidikamis Ta mponecyanbHl a1 cyami. Cymal, sSKi MaroTh CIeliali30BaHi
3HaHHS B TEBHUX Taly3sX, MOXYTh Kpalle pO3yMITH CKJIaJHI Ta TEXHIYHI
MUTaHHS, [0 CTOCYIOThCS Majo3HayHUX crpaB. CrienianizoBaHi Cyall MOXYTh
3a0e3neunT OUThIN €()EeKTUBHUN Ta IIBUIKHUI PO3IJISL] MajlO3HAYHHX CIIPaB,
OCKIJIbKM BOHM OpIEHTOBaHI Ha KOHKPETHY Taly3b IpaBa. BiamoBigHO
B1JIOYBAETHCS ONTHUMI3allisl BUTPAT Ta PECYPCIB 32 paXyHOK 3MEHIIICHHS TEPMIHIB
PO3TJISIy Ta YHUKHEHHSI 3aTATYBaHb y CyJ0BOMY mporieci [1, c. 63].
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CEKIIA S
CTAHJAPTH €C INOAO JOTPUMAHHA TA 3AXHUCTY IIPAB 1

CBOBOJIJIOJIMHU 1 I'POMAJSIHUHA TA X IMILTEMEHTAISA
B HAIUOHAJIBHIUN ITPABOBIN CUCTEMI YKPAIHU

OCHOBMU 3AXHMCTY IPAB JIIOJJUHU B €EBPONIEVICBKOMY COIO3I
TA YKPAIHI: AHAJII3 B3AEMO3B’SI3KY

Bunorpanos Ouekciii /lenucoBuy,
CTYJICHT IOPUIUIHOTO (PaKyIbTEeTy
XapKiBCHKOr'0 HAIIOHAJIBLHOTO
yHiBepcuteTy iMeHi B.H. Kapazina

B ymoBax chorojeHHs, KOJu TPUBAE MPOIEC YKPATHCHKOI €BPOIHTETpallii,
a TAaKOX MOCHIIIOIOTHCS 3B A3KH YKpaiHU 3 IHIIMMH JEMOKPATHUHUMH KpaiHaMu
Ta MUKYPSJOBUMHU OpraHi3alisiMu, (hakTop HAJIEKHOTO 3aXUCTY MpaB JIOJIUHU €
BKJIMBUM 1HJIMKATOPOM MPABUIILHOTO PYXY HAIOT JIEPIKABH.

ba Oinbiie, TpariyHi Mofli OCTaHHIX JIBOX POKIB IMPHU3BEIU 10 TOTO, 110
0arato yKpaiHI[iB OTpUMAaJId TUMYACOBUH 3aXUCT y KpaiHax €C. AKTyallbHI JlaHl
€BpocTary cBiIUaTh Npo Te, o 4,3 MUIBMOHH HAIIMX CIIBIPOMAJISH OTPUMAIIU
CTaTyC TUMYAcOBOI0o 3aXHUCTy B €BpornelicbkoMy Coro3i. OCHOBHUMHU KpaiHaMu
€C, saxi npuiimaioTe OeHediliapiB TUMYACOBOTO 3aXUCTy 3 YKpaiHH, €
Himeuunna (1,27 mmu oci0, 29,5%), [onbma (951 tuc, 22,1%) ta Yexis (381
tuc, 8,9 %). Y mnopiBHsHHI 3 KiHneM rpyaHs 2023 poxky B HimeuuwnHi
CIIOCTEPITAEThCSl HaWOLIbIE a0COMIOTHE 3POCTaHHS KUIBKOCTI OeHediiiapip
(+18905 oci0). Takox 3a3HaueHa TEHJIEHIS crocyeTbesa Yexii (+ 8155) ta
Icnanii (+2830) [1]. Bkazana cTaTUCTHKa MIATBEPIKYE TOPEUYHICTH OOpaHOi
TEMHU JTOCITIJIKEHHS.

Posnounnaroun anamiz MiKHapOJHO-TIPABOBUX CTaHIAPTIB 3aXUCTY TMpaB
JIOJIMHYM, HEOOXITHO BIJIJIATH HAJIGKHE NisutbHOCTI Pamm €Bpormu. Ha MomeHT
npuitHATTS KOHBEHINT Mpo 3axUCT NpaB JIOAUHU 1 OCHOBOMOJOXKHUX CBOOOJ
1950 poky (namam — €KIIJI) €Bpomneiicbkux CriBTOBAPUCTB IIE HE ICHYBAJO, Yy
3B’SI3KY 3 UMM MNPUUHITTS OCHOBOIIOJIOHOIO aKTa Mpo Ipasa JoAuHU Panoro
€Bponu MOXHa BU3HATH BIJIPABHOI TOYKOIO, SIKa B MalOyTHHOMY 31MCHHIIA
BIUIMB HAa CTAHOBJICHHS IHCTUTYTY OCHOBOIIOJIOXHHUX MpaB JIIOJWHU B TIPaBi
€poreiickkoro Cor3y Ta TPUHHATTS CIELIaTi30BaHOTO aKTa IIOJ0 3aXHCTY
npaB JIFOJMHYU B acquis communautaire [2, ¢. 67].

[TocunenHss yBaru A0 MHUTAHHS 3aXUCTy TpaB JOAWHU B pamkax €C
BIIOyJOCS BXKE MiCHs 3acHyBaHHA MaacTpUXTChKUM JoroBopom 1992 p.
€poneiickkoro Coro3y. KimrouoBum npodinsauM gokymMeHTOM €C BBaXKAETHCSA
Xaptist ocHoBHUX TipaB €Bpomneiickkoro Coro3y 2000 p., sika oTpumalia CTaTyc
000B’s13k0B01 3 1 TpymHs 2009 poky. Oxpemo BapTO 3ayBaKUTH CTOCOBHO
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€Bporieiicbkoi KoHBeHIIi npap moauHu 1950 p. — €C He npueaHaBcs a0 Hel
yepe3 Te, 10 lLie cynepeuuTh 3acagaM ¢opmyBanHs €C. Tum He MeHIe,
nepxkaBu-uneHu €sponeiicbkoro Coro3y nomyuwmnucs a0 Konsenmii 1950 p. ta
BU3HAIOTh IOPUCITUKIIIIO €BPONENHCHKOro CyAy 3 MpaB JIOJIUHU.

[Ilo cTocyeThcsi YKpaiHu Ta 3aXHCTy IpaB JIIOAMHU Ha HaI[lOHAIBHOMY
piBHI, TO TMEPIIOYEProBO HEOOXITHO 3rajath Taki kepena: Konctutyis
Yxpainu (nepenycim Posnin 2), 3akonn Ykpainu «IIpo moctyn mo myGmiunoi
iHpopmMmartii», «IIpo 3BepHeHHsa rpomansany, «IIpo cBoGomy COBICTI Ta pemiriiHi
opranizaiii», «I[Ipo VYmoBHoBaxkenoro BepxoBHoi Pagum VYkpainum 3 mnpas
JIOMUHW» Ta iHII. BapTo 3a3HadymTH, 110 JESKi MpaBa Ta CBOOOIW BHACIIIOK
BOEHHOIO CTaHy MOXYTh OOMEXKYBaTHUCh, WHI0 MepeadadyeHo crarrero 64
Koucrurymii Ykpainu [3].

Oxkpim 3rajaHoi €Bponerchbkoi KOHBEHINT 3 TpaB JIIOJUHU, ICHYE
HIUPOKHUM TEepeNiK KIYOBUX MIKHAPOIHO-NPABOBUX JOKYMEHTIB, SIKI MalOTh
HaJICKHUM aBTOPUTET SIK B YKpaiHi, Tak 1 B jaepxkaBax-uwieHax €C. A cawme:
3aranpHa Jekiapariss npaB JoauHU 1948 p., MDKHApOAHHMI MakT Mpo
E€KOHOMIYHI, COIaJIbHI 1 KyJIbTypHi mpaBa 1966 p., MixkHapogHUN MaKT PO
IPOMAJITHCHKI 1 momiTHYHI TipaBa 1966 p. Cxianosoro [lakTy mpo rpomMaasiHebKi
Ta MOJITHYHI npaBa € DakyabTaTUBHUA NpoTOKOoa Nel, AKui Hajgae mpaBo
noxasatu ckapru o Komitetry OOH 13 mpaB mroauHu, AKIIO ocoba craia
YKEPTBOIO MOPYILICHHS JIEPKABOIO-YUACHUIICIO Oy Ib-SIKOTO 13 MpaB, 3aKPIIJICHUX
y IlakTi. Kpim Toro, y 1989 p. OyB npuiinsatuii ®akynbTaTUBHUN MPOTOKO Ne2
PO CKacyBaHHA cMepTHOI kapu [4, c. 8]. Takox 3aciiyroByrOTh Ha 3rajiKy
Kounsenuiss OOH npo npasa nutunu 1989 p. 1 Konsenniss OOH npoTu xatyBaHb
Ta I1HIIUX >XOPCTOKHUX, HEMIOJCHKUX a00 TaKWX, IO MPUHIKYIOTh T1THICTB,
BH/JIIB TTIOBOKCHHS 1 MokapaHHs 1984 p.

Ak Bke 3a3Hayanocs, YKpaiHa € wieHoM Pagu €Bpomnu, y4acHHUKOM
€KIUI Ta iHIMX MIXHAPOAHO-MPABOBUX aKTIB IOJO IpaB JIOIWHHU, & TaKOX
Mae craryc kagaugara Ha wieHctBo B €C. 3ragku morpedye ¥ Yroma mpo
acormiamiro MbK YkpaiHoro Tta €C, B sAKil IpsAMO 3a3HAYAETHCS BIITAHICTH
JOTPUMAHHIO BCIX TPHHITUITIB 1 MOJIOKEHb 3arajbHO1 JeKIaparlii mpaB JIIOIUHH
ta €KIJI Pagu €Bponu [5].

MoJIMBICT OPUUHSATTS HOBOI Kpainu 1o ckiaxy €C nepenbadeHa B
cT. 9 panime 3raganoro Jlorosopy npo €C: «byab-sika eBporneiicbka J1epKaBa,
sKa TMOBa)XKa€ I[IHHOCTI, 3a3HAY€Hl1 B CT. 2, Ta BiJJaHa iX MOLIUPEHHIO, MOXKE
nojaTu 3asBKYy Ha HaOyTTa uieHctBa y Corosi». BiamoimHo g0 crarTti 2
3azHaueHoro Jlororopy: «Cor03 3aCHOBaHMM Ha IIIHHOCTSX MOBAru J10 JOACHKOI
rigHOCTI, cBOOOAM, JAEMOKpATii, PiBHOCTI, IIPaBOBOi JEp)KaBU 1 JOTPUMAaHHS
IpaB JIFOJIMHU, BKJIFOYAIOUH IIpaBa 0ci0, 10 HaJle)KaTh 10 MeHImMH. 1i miHHOCTI
€ CHUIBHUMHU JUIsl JEpP)KaB-wiICHIB B paMKax CYCIJIbCTBA, XapaKTEPU3YETHCS
TUTIOPATI3MOM, HEAMCKPUMIHAIIIEIO, TEPIUMICTIO, CIIPaBEJIUBICTIO,
COJIIAPHICTIO 1 PIBHICTIO JKIHOK Ta YOJIOBIKIBY [6, c. 106].

3akpirieHHs IpaB JIOJAUHUA Ha HALIOHAJIBHOMY Ta MIXHAPOJHOMY PIBHI €
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BOKJIMBUM  JIOCSATHEHHSIM, OJHAK ICHYE€ HEOOXIJHICTb Yy  HaJEKHOMY
GyHKIIOHYBaHHI MEXaHI3My pealizallii [uX npas. Y 1bOMY KOHTEKCTI JOIIHHO
nie pa3 sragatu €Bponeicekuil cyn 3 npaB moauHud (Hagam — €CIUI) sax
NOCTIMHO Aitounii opran Paau €Bponu, Skuil po3riisiiae MiKIepKaBHI CIPaBU
Ta 1HIUBIAYyaJIbHI CKapry 1100 MopylieHHs crareil KoHBeHIii mpo 3aXucT npas
JIOJWHUA 1 OCHOBOIIOJIOKHUX CBOOOA. BiH 3aliMae KITIOYOBY TMO3HINIO Yy
€BPOMNEICHKIN cUCTEMI 3aXUCTy TpaB Joauuu [7, ¢. 123]. byab-ska ocoba Moxe
3BEpHYTHUCS A0 €BPOINENHCHKOTr0 CyAy IIOAO MOPYIICHHS JePKaBOI0-yUYaCHUIICIO
€KIUI BigmoBimHOoro TmpaBa, OJHAK MaloTh OYTH JOTpUMaHi BHUMOTH,
nepenbaueHi crarrero 35 E€KIIIL. 3okpema, «Cya moxke Opatu crpaBy 0
pO3MJISiAy JIMILE MICHs TOTO, AK OyJI0O BHYEPIAHO BCl HAI[lOHAJIBHI 3acoOu
IIPaBOBOTO 3aXUCTY, 3T1/IHO 13 3araJIbHOBU3HAHUMU MPUHITUTIAMUA MI>KHAPOJHOTO
mpaBa, 1 BIPOJIOBXK YOTUPHOX MICSIIB BiJ J1aTW MOCTAHOBJICHHS OCTATOYHOIO
plllIcHHSI Ha HalioHaJdbHOMY PiBHID [8]. TOOTO myXke BaXKJIUBUM € TOTEPETHE
BUKOPHUCTAHHS HAlllOHAJIbHUX MOXJIMBOCTEH CyJIOBOTO 3aXHUCTY, TOOTO TPBHOX
BIIMOBIAHUX 1HCTAHIIIM: TIEPIIOT, aresIiiiHo1 Ta KacarliiHoi.

Takoxx iCHye MOXJIMBICTb 3BEPHYTUCS J10 YIOBHOBAKEHOTO 3 IIpaB
JIOJIMHU, SKUW BIANOBIAHO a0 3akoHy Ykpainu «[Ipo VYmoBHOBaxeHOTo
BepxoBHoi Pamu Ykpainu 3 mpaB mroguHu», a came crarti 17, npuiiMae Ta
po3rJIsifiae 3BEpHEHHSI TPOMaJsiH YKpaiHu, 1HO3eMIIIB, 0Ci0 0e3 rpoMaasHCTBa
abo oci0, Kl J1I0Th B iXHIX 1HTEpecax, BIAMOBIAHO 10 3akoHy Ykpainu «IIpo
3BEpHEHHS TrpoMaasH» [9]. BaxiuBICTh 1HCTUTYTY YTIOBHOBAXXEHOrO 3 MpaB
JIOAWHH TIATBEPIKYEThCS CTAaTUCTUKOIO, IKY OMyOJiKyBaB YTOBHOBa)KEHUH 3
npaB JIIOAMHU B CBOiM jomoBiai 3a 2023 pik. MuHyJIoro poky Ao
YnoBHOBaXkeHOTO Hamidnuio 95 796 3BepHeHb, 3 HUX 860 — konmekTuBHUX (18
245 oci6) 1 94 936 iHauBinyanbHUX. BapTo 3ayBaXKWTH, 110 KiJIBKICTh 3BEPHEHD
JI0 THCTHUTYIIIT 3pociia Oubil sk yABiyl (42 485 3BepHeHb ynpoaoBxk 2022 poky)
[10]. Takum YnHOM, YIIOBHOBa)XEHHWHM MOXKE€ AaKTHBHO CITIBIIpAlllOBAaTH 3
ypsSaaMy 1HIIUX KpaiH — SK II0J0 YKpPaiHIB, SKI 3HAXOIATHCS B JeprKaBax-
yiieHax €C 1 3aBIISKH I[bOMY CYIIPOBOJIXKYBATH CIIPABU 3aKOPJAOHOM, TaK 1 00
3BEpHEHb 1HO3EMIIIB 1 0C10 0€3 rpoMaasiHCTBa B Y KpaiHi.

HamuMm crniBrpomansHam, siki OTpUMaid TUMYAaCOBUN 3aXUCT B KpaiHax
€C, HagaHa MOXJIUBICTH 3BepTatucs A0 OMOyIcMaHIB IUX KpaiH y pasi
NOpYyIIEHHS BiAMOBIAHUX MpaB. OkpiM Toro, B pamkax €pponeicbkoro Coro3y
ICHye Takuil 1HCTUTYT, sK €Bponelcbkuii OmOyacman. OwmOyacMaH
YIIOBHOBAXCHUH OTPUMYBATH Bil KOXHOTo TpomansHuHa Coro3y abo Bif
KOXHOI (i3uuHOi ab0 IOpUAMYHOI OocoOM, sKa MNpokUBae abo0 Mae CBOIO
IOpUINYHY aJpecy B JIepKaBl-WICHI, CKapryd IMIOJI0 BUMAJKIB TOPYIICHHS
HOPSAKY YIpPaBIiHHS B JISUIBHOCTI 1HCTUTYTIB, opraHiB abo yctaHoB Coro3y,
kpiMm Cyay €C mig 4ac 31HCHEHHS] HUM CBOIX HOPHUCIUKINIHHUX (yHKIH. Bin
pO3CIiaye 11l CKaprH Ta TOTYye o0 HuX gomnosiai [11, c. 288].

OTxe, 3a3HaY€HE JOCTIIKEHHS JO3BOJMIO MIATBEPAUTH (PAKT aKTHBHOI
croiBmpaii 3 YKpaiHow sk jaepxkaB-uieHiB €C, Tak 1 BCboro E€BpOMEnchKoro
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Coro3y fK 3arajabHOTO CITIBTOBApPUCTBA MPOrPECUBHUX 1 JEMOKPATUYHUX KPAaiH.
Oco0nuBUM HampsIMKOM KOMYHIKallli € MUTaHHs 3a0e3nedyeHHs MmpaB 1 cBoOO
JOaMHU. BuU3HAIOYM  KIIIOYOBI MIXHApOJHO-TPABOBI CTaHIAPTH, YKpaiHa
MIATPUMY€E CIIBPOOITHHUIITBO 3 I1HIIMMU €BPONECUCHKUMHU KpaiHaAaMU MO0
HaJIE)KHOTO0 BUKOHAHHS B3ATHUX Ha ce0e 3000B’s13aHb Ta HAJIEKHOTO JOTPUMAHHS
IIpaB JIIOJUHH.
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B.I. Mypasgiios, O.M. llInakoBuy, O.M. JIucenko, O.B. Caryn. Kuis: In IOpe,
2015. 312 c.

Hayxosuii kepisnux: noueHt kadeapu MIXHAPOJIHOTO 1 €BPONEHCHKOTO
npaBa OPUANYHOTO (HaKyIbTeTy XapKiBCHKOTO HAIlIOHAIBHOTO YHIBEPCHTETY
imeni B.H. Kapasina, k.10.H. €.B. Penpos.

IMPAKTUKA HAIIIOHAJIBHBOTI'O 3AKOHOJJABCTBA
Y HOPIBHAJBHOMY ACHEKTI I3 3ACTOCYBAHHSAM
CTAHJIAPTIB €C I1OA0 BHYTPIHNIHHO HEPEMIINEHUX OCIb

BoiitoBuu Anna-Mapis IropiBHa,
CTYJIEHTKA IOPUAUYHOTO (HaKyIbTETy
XapKiBChKOI'O HaIlIOHATIBHOTO
yHiBepcuteTy iMeHi B.H. Kapa3ina

[Tounnatoun 3 2014 poky, VYkpaiHa MNOpPOTHCTOITH 30pOMHIN arpecii
pociiicekoi (eneparrii. HacTuHa TepUTOPIT HAIOL JE€p>KaBU aHEKCOBaHA, YaCTHHA
— TUMYAacOBO OKYIIOBaHa, a 00OBI /i1 TPUBAIOTH i 10 CHOTOHI.

[ToyaToxk TOBHOMACIITAOHOIO BTOPTHEHHS M aKTUBHUX OOMOBUX M1
nicns 24 mororo 2022 poky, 3alpoOBaJKEHHS BOEHHOIO CTaHy B YKpaiHi
CIPUYMHUIN MAacoOBE TEPEMIIICHHS — TPOMAJISIHU JIMIIAIOTh CBOi JIOMIBKH B
nomrykax Oe3mekd Ta 3axucTy. Hapasi KimbKicThb OQILIHHO 3apeecTpoBaHUX
BHYTPIIIHBO MEPEMIIIEHUX 0ci0 B KpaiHi gocsrae 4,9 miu oci6. 3 Hux — 3,6 MiH
— 0co0u, SIKI MepeMiCTHIIMCA (YU TOBTOPHO MEPEMICTHIIMCS) MICHS MOYaTKy
MOBHOMACIITA0OHOT BIMHU. 3 HUX — 2,5 MJIH, SIKI MEPEMICTUIIMCS 1 HE MOXYTh
MOBEPHYTUCA JI0 CBOiX JOMIBOK (OCKITBKM JKUTIO abo 3pyiiHOBaHe, abo
3HAXOJHUTHCS y 30HI aKTUBHHUX OOMOBHUX Jiif, a0 Ha TUMYAacCOBO OKYIIOBaHii
teputopii) [1].

B ymoBax Haa3BHYalHMX BHUKIMKIB, IO IIOCTaJIM TIiJ dYac BIWHH,
JepKaBHUM OIOJKET 3HAYHO HABAHTAXKYETHCS, 1 3'SBISETHCS IIJIMH CIEKTP
HOBUX NOTpeO cepell HAceJeHHs, Ha sIKI HEOOXIJHO pearyBaTH JepkKaBl Ta
OpraHaM MICIIEBOTO CaMOBPSIIyBaHHS CBO€YACHO U e€(QEKTUBHO. YPAIOM
BXKMBAIOTBCA 3axoAu i 3abe3nedyeHHs e(EeKTUBHOTO (YHKIIIOHYBaHHS
ICHYIOUOi CUCTEMHU COI1aIbHOT MATPUMKH HACETICHHS.

3rimno 3 IlopsimkoM HamaHHS JONMOMOTH Ha TPOXXHUBAHHS BHYTPINTHBO
nepeMileHuM ocobam, 3aTBepKeHMM TmocTaHoBoro KabGinety MiHicTpiB
Vkpaiam Big 20.03.2022 Ne 332 (31 3miHaMu), 3ampoBaPKCHO HaJAAHHS
JIOTTIOMOTH Ha MPOYKHUBAHHS BHYTPIIIHBO MEPEMILIICHUM 0cobaMm [2].

Jlnst BipoBapkerns: Ctpaterii iHTerparllii BHYTPIIITHBO EPEMIIICHUX 0Ci0
(BITO) MinicTepcTBO 3 MHUTaHh TUMYACOBO OKymoBaHUX Teputopid Ta BIIO
VYkpaiHu pa3oM 13 TPOMAJACHKHMMH OpraHi3allisiMd PO3POOUIN  OKpEMHUil
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nokyMeHT — Ilnan 3axoxiB 13 ii peamizamii (qami - Ilman 3axoniB). OcobimBa
yBara B JOKYMEHTI MpHJiJIEHa MUTAHHSIM 3a0€3MeUeHHs IpaBa Ha >XUTIIO,
3aXMCTy TMpaBa BJIACHOCTI, IEHCIMHOIO Ta COIIAJBLHOTO 3a0e3neyeHHs,
KOHKYPEHII[li Ha PUHKY Ipalll, paBa Ha OCBITY Ta MEIMYHOTO OOCIIYyTOBYBaHHS,
MIITPUMKH TPUHUMAOUMX TEPUTOPIAIBHUX TpoMaja y Tpoleci 1HTerparii
BIIO [3].

BaxnuBo Haragatu, mo tema interpauii BIIO mns Ykpainu He HOBa,
amke posnovanacsa me y 2014 pomi. Tox nepkaBa Hamaraiacsi CKepyBaTH
OpraH{ MiICIIEBOTO CaMOBPSTyBaHHS 10 HAMPAIIOBAHHS MPOTPaM 3a JOMOMOTOI0
HalloHanpHOI cTparerii. CTparerito iHTerpaii BHyTPIIIHHO MEPEMIIICHUX 0C10
1o 2024 poky 3arBepauB Kadmin [4] 1 y muctonani 2021 poky ii npe3eHTyBaia
MIHICTEpKA 3 TTUTaHb PEIHTErpallli TUMYaCOBO OKYIOBAHUX TEPUTOPIN YKpaiHu
Ipuna Bepemyk. Crparerisi nmependayana ciM OCHOBHHUX IIiJIei: 3a0e3neueHHs
KUTIJIOM, IpaLEBIAlITyBaHHS, OCBITa, COLIAJBHUI 3aXUCT, MEIWYHI MOCIYTH,
JOCTYN J0 JOKYMEHTIB, IHTErpalis B MpuiiMaroudi rpomMagud. Yci i i
aKTyaJibHI1 i 3apas.

Posnopsymkennsm KaGinery MinictpiB Ykpainu Bin 7 kBitHs 2023 p.
Ne 312-p cxBaneno HoBy Ctparerito Jep:kaBHOI MOJITHKU OO0 BHYTPIIIHHOTO
nepeMinieHHs Ha nepioa no 2025 poky [5]. V Hili nependavaeTbest 5 OCHOBHHX
CTPATETIYHUX IJIe: COPOMOXKHICTh JEp’KaBU pearyBaTH Ha BUKIUKH IIOJO
NIATPUMKMA BHYTPIIIHBOTO TMEpEMINIEHHs; Oe3ledHa eBakyalls JIoAen 13
HeOE3MeYHUX paiioHIB, 3aJ0BOJIEHHS IXHIX TyMaHITapHUX IMOTpeO; CIpPHUSHHA
apanrtamii BIIO na HOBOMy Micui mpokuBaHHs; iHTerpamiss BIIO B HOBHX
rpoMajiax; MATPUMKA O€3MEeYHOTO TMOBEPHEHHS 1O TOKUHYTOTO MICIs
MPOKMBAHHS Ta PEIHTErpallii JIFOIUHU.

Ha wmicuieBoMy piBHI HHUHI JIMIIE JEIKUM TPOMaJaM BIAE€THCS CHCTEMHO
OXOILTIOBATH BCI Il HANMPSAMKH. AJDKE 1€ BUKIUK 1 AJis O13Hecy, 1 s MICLeBOi
BIAAM, 1 M BCIX MEIIKAHINB. Asie B OUIBIIOCTI TpoMaj MpUHAWMHI
HaMararoThCsl BIIPOBAKYBATH OKPEMI €JIEMEHTH KOMIUIEKCHOTO MiAX0Aay, 1100
skoMora e(eKTUBHIIIIE T0MTOMaraTH MepeceieHIsIM 1IHTErpyBaTHUCS.

3rigHo wactuHu nepuioi ctarti 1 3akony Ykpainu «IIpo 3abe3nedeHHs
npaB 1 cBOOOJI BHYTPIIIHBO MepeMIlIeHuX ociO» (mani - 3akoH). BHYyTpiHBO
MEePEMIIIICHOI0 0CO00I0 € TPOMaJsIHMH YKpaiHu, 1HO3eMelb abo ocoba 0Oe3
IPOMAJITHCTBA, AKa NepedyBae Ha TEpUTOPIi YKpaiHU Ha 3aKOHHUX MIJCTaBax Ta
Ma€ MpaBO Ha MOCTIMHE MPOXKUBAaHHSA B YKpaiHi, SKy 3MYCHUJIIU 3aJUIIUTH a00
NOKWHYTH CBOE MICLIE NMPOXXKHBAHHS y Pe3ysibTari abo 3 METOI YHUKHEHHS
HEraTUBHUX  HACHIAKIB  30pOMHOTO  KOHQJIIKTY, THMYacoBOi  OKYyTallii,
MNOBCIOAHHMX NPOSIBIB HACHUJILCTBA, MOPYIICHb MpaB JIOAUHU Ta HAA3BUYAMHUX
CHUTYaIliif IPUPOHOTO YK TEXHOTCHHOTO Xapaktepy [6].

Crarts 14 3akoHy 3a3Hayae, MI0 BHYTPIUIHBO MEPEMIlIEHI 0coOH
KOPUCTYIOTBCSI TUMHU X TIpaBaMu 1 cBoOogamu BiAmoBigHO 10 KoHcTuTyii,
3aKOHIB Ta MIXHAPOJHUX JOTOBOPIB YKpaiHH, SK 1 1HIII TPOMAJSHU YKpaiHu,
IO TOCTIHHO MPOXKMBAIOTh B YKpaiHi. 3a00pOHSAETHCS 1X AUCKPUMIHAIS MPU
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31MCHEHHI HUMU Oy/1b-SIKHX MpaB 1 CBOOO/I Ha MiCTaB1, 1110 BOHU € BHYTPIIITHBO
nepeMineHuMu ocodamu [6].

Buxonsuu 3 anamizy HopMmatuBHOi 0a3u, BIIO Hanineni OaraTtbma
npaBamu. Jlo mpukiamy, AesKi 3 HUX:

[IpaBo Ha OTpUMaHHS HIOMICSYHOI aaPECHOi JOMOMOTH JJisl MOKPUTTS
BUTPAT HA NPOXKHUBAHHS, 30KPEMA HA OILIIATY XKHUTIOBO-KOMYHAITBHIX MOCIIYT; HA
OTPUMaHHS BCIX COIIIAJIBHUX BUIUIAT 1 COIIAJIBHOTO  3a0e3TEeYCHHS,
BCTAHOBJICHUX 3aKOHOJABCTBOM JJISI TPOMAJISTH Y KpaiHU — 32 HAIBHOCTI JTOBIJIKH
MIEPECEIICHIIS; IS B3ATOT Ha OOJIIK BHYTPIIIHBO TIEPEMIIICHOI 0COOM peai3altis
npaB Ha 3alHATICTb, TEHCiiiHe 3a0e3NedeHHs, JepXKaBHE CoOlllajbHe
CTpaxyBaHHs; MPaBO Ha OTPUMaHHS CTaTycy 0e3poOITHOro; Ha OQOPMIICHHS
JIOKYMEHTIB, 10 3aCBIAUYIOTH 0C00Y, 32 MicIleM (DaKTUYHOTO MPOKUBAHHA, HA
MIPOJIOBXKEHHS 3100YTTS IMEBHOTO OCBITHHOTO PIBHS; Ha OTPUMAaHHS COIIaJIbHOI
CTUNEH/IT CTyJACHTaMHU-TIEPECENICHIIIMHA;, Ha YYacTh B JEp)KaBHIM mporpami
«/locTyrmHe XUTIO»; HA peecTparlito MiANPUEMHHUIIBKOI IISUIBHOCTI 3a MiCleM
(GakTUYHOTO TIPOXKMBAHHS Ha TEPUTOPIi YKpaiHW; TpaBO TOJOCYBaTH Ha
BUOOpax 1 pedepeHayMax; Ha CIOPHUSHHS B HaJlaHHI KPEAUTIB Ha MpUAOaHHS
3eMEJIbHUX JIUISHOK 1 )KHUTIIA; HA OTPUMAaHHS KOMYHAJIBHUX MOCTYT Ta MPaBo Ha
0€3KOIITOBHE THMYACOBE MTPOKUBAHHS TOIIIO.

BianoBinHO 10 YacTMHM ApYyroi cTtarTi 9 BumIe3ragaHoro 3aKOHY, Ha
BHYTPIIIHBO MEPEMIIIEHUX OCI0 MOKIAIal0ThCs TaKl 000B’A3KHU:

- norpuMyBatuca KoHCTUTyLIT Ta 3aKOHIB YKpaiHu, IHIIUX AakTiB

3aKOHO/IaBCTBA;

- MOBIJOMJIATH TIPO  3MIHY MICHS TIPOXKUBAHHS  CTPYKTYpPHUU
MIPO3/AUT 3 MUTAHb COIIAJILHOTO 3aXUCTy HACEJCHHS PallOHHMX, PaOHHUX Y
Mmicti KueBi nepkaBHMX aiMIHICTpalliii, BUKOHABYMX OPraHiB MIChKHX,
palioHHnx y wMmictax (y pa3i YTBOPEHHS) pad 3a HOBHUM MICIEM
pOKMBaHHS MpOTsAroM 10 HIB 3 THA TpUOYTTS JO HOBOTO MICIISI TPOKUBAHHS.
Y pa3i A00pOBUIBHOTO TIOBEPHEHHS [JI0 TMOKHMHYTOTO TIOCTIMHOTO MIiCIIs
npoxkuBaHHs BIIO 3000B’g3aHa MOBIJOMUTH MPO 1€ CTPYKTYPHUHN MIAPO3ILT 3
MUTaHb COLIIAJIBHOTO 3aXHUCTYy HACEJICHHS pallOHHUX, palloHHMX y MicTi Kuesi
JIep’KaBHUX aJMIHICTpallii, BUKOHABUMUX OPraHiB MIChKUX, palOHHUX Yy MiCTax
(Y pasi yTBOpeHH:) paj 3a MiCIleM OTPUMAaHHS JOBIJIKHM HE MI3HIII K 3a 3 JAH1 10
JTHS B17 1311y

- y pa3l BUSBIEHHS MOJAHHS BHYTPIIIHBO TMEPEMIIIEHOI 0CO00I0
3aBIZIOMO HEMPaBAMBUX BIIOMOCTEH Isi OTPUMAHHS JOBIJKA TIPO B3SITTS Ha
00K, BIMIIKOAYBAaTH (DAKTUYHI BUTPATH, TOHECEHI 3a PaXyHOK JEP>KaBHOTO Ta
MICIIEBUX OIO/DKETIB y pPe3ysbTari peamizaiii mpas, mnependadyeHux 3aKOHOM
Vkpainn «IIpo 3abesneueHHs TpaB 1 CBOOOJ BHYTPINIHBO TEPEMIMICHUX
ocio» [6].

Kabiner MinictpiB VYkpainum mnoctranoBoro Big 22.09.2016 Ne 646
3arBepauB [lopsaoK CTBOpEHHS, BEACHHS Ta JOCTYITy A0 BigoMocTed €auHOi
iHopMalliitHoi 0a3u AaHUX TMPO BHYTPINIHBO IMepeMillleHuX ocib. €nuHa
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iHopMalriitna 6a3a JaHUX - aBTOMATH30BaHUW OaHK BIJOMOCTEH, CTBOpPEHUM
JUIs 3a0€3MEUeHHST €IMHOTO Jep)KaBHOTO 00Ky (i3udyHUX 0ci0, SKi €
BHYTPIIIHBO MepeMilieHnMH. BianoBigansHuM 3a 3a0e3nedeHHs GhopMyBaHHS
Ta BefaeHHa €auHoi iHGoOpMamiiHOI 0a3u maHuX € MIHCOUIOITUKHY.
[Hdopmartiss no €auHoi 1HbOpMaIliitHOT 6a3u JaHUX BHOCUTHCS CTPYKTYPHUMU
MiIPO3A1JIaMA 3 MMUTAHb COIIIAJIFHOTO 3aXKMCTY HACEICHHS PalOHHUX, paHOHHUX
y M. KueBi gepxaamiHicTpalliii, BUKOHaBYMX OpPraHiB MICHKUX, PalOHHUX Yy
mictax (y pas3l CTBOpEHHS) paJ B €JEKTPOHHIN ¢opMmi Ha MmiJICTaBl MOJAHOI
BHYTPIIIHBO TEPEMIMIEHOI0 0c00010 3asBH, GOpMY SIKOI 3aTBEPIKYE
MiHconmnomiTuku [7].

OcHOBHI TIpaBa BHYTPIIIHLO MEPEMIMICHUX O0CI0 Ha COIllaJbHUM 3aXUCT
3aKpIIUICH] HA JIBOX PIBHSAX: MIXHApOJHOMY Ta HalllOHaJTbHOMY. MixXHapoaHi
CTaHJApTH COILIAIBHOTO 3aXHUCTYy BHYTPIINIHBO MEPEMINIEHUX OCI0 3aKpirieHi
mume 'y KepiBaux npunnunax OOH 3 nutans BHYTPINIHBOTO TEPEMIIICHHS
oci6 [8].

i mpuHIMIIU HE HOCSATH 00OB’SI3KOBOTO XapaKTepy, OJHAK 3BAXKAIOUM Ha
TE, 1[0 BOHU I'PYHTYIOTHCS Ha MDKHAPOJIHUX yrojax y cdepi mnpas JIIOJAUHH, a
TaKOXX MDKHAPOJAHOMY TyMaHITapHOMY IIpaBi, iX BBa)XalOTh «BAXKIMBOIO
MDKHApOJIHOIO OCHOBOIO JIJISI 3aXHCTy BHYTPIIIHBO MEpeMilmeHnx ocio» [9,
c. 11].

JlocnipKyrour MI>KHApOJIHI COIIAJIbHI CTaHAAPTU COIIAILHOTO 3aXHUCTY
BHYTPIIIHBO MEPEMINIEHUX OCI0, BITUM3HSHI HAyKOBLI 3ayBaXKylOTb, L0 I
KepiBHI NpPUHIUIKN € OPIEHTUPOM JJIsi BUPOOJICHHSI HAIIOHAJIBHOI TMOJITHKU
JiepKaB 100 31MCHEHHs 3axucTy 1ux ocio [10, c. 69]. 3okpemMa, BOHU MICTSITh
BU3HAYCHHS BHYTPIIIHHO TMEpEeMIlIeHNX oci0, mpaBa Ta rapaTii mux ocid, a
TaKoXK (hOPMH 3aXHCTY iXHIX MPaB.

30kpemMa, ISl 3aXUCTy MailHOBUX IPaB BHYTPIIIHBO MEPEMIIICHUX OCIO
Oyno po3poOieHo mie oauH MikHapoaHuit gokymeHT — «[Ipunmunu OOH 3
MUTaHb PECTUTYIIT )KUTJIa Ta MaliHa ODKCHIIIB 1 mepeMimieHnx ocio» [11] (Takox
BioMmi K «[Ipunmmmu Ilin’epy»). LI npUHIMIKM BCTAaHOBIIOIOTH CTAaHIAPTH
10JI0 BUPIMICHHS MUTaHb MOB’SI3aHMUX 13 BTPATOI0 MaitHa. €BPONENCHKUN CYyIl 3
npaB JIOJMHU y CBOIX pilleHHsX Yy crpaBax «CaprcsiH npotu AsepOaiimxanyy
(Sargsuan v. Azerbaijan) (m. 96) Ta «YiparoB Ta iHmn npotd BipmeHii»
(Chiragov and Others v. Armenia) (. 98) Harojomiye, 10 I[i TPUHIUIN €
«HANOUTBII TOBHUMU CTaHAapTaMH y ik cdepin [12; 13].

[IpoBaauTh MOJITUKY HIOJ0 3aXUCTy MpaB Ta IHTEPECIB BHYTPIIIHBO
nepeminieHnx ocid takox 1 Paga €Bponu. 3okpema, Komiterom miHicTpiB Paau
€Bpornu Oyno yxBajieHO PekoMeHAallio MO0 BHYTPIIIHEO MEPEMIIIEHUX OCi0
[14]. B 1i ocHOBy Takox Oyno mokiaaeHO KepiBHI MPHUHIUIN 3 MUTaHb
BHYTPIIIHHOTO MEPEMIIIIEHHS.

Kpim Pamu €Bponu akTUBHMM YYaCHHUKOM 3aXHCTy BHYTPIIIHBO
nepemimiennx ocio6 € Ilapmamentchka Acambnes Pagm €Bporu. YxXBanuBim
YUMally KUIBKICTh PEKOMEH/IALIN Ta PEe30JIOLiN, BOHA 3aKIIUKA€E YPSIIU JAEprKaB:
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Mo-Tepie, MyKaTy JOBTOTPUBAJIl PIIIEHHS IOJ0 MOBEPHEHHs a0o0 iHTerpari
0ci0 y HOB1 TepUTOpIaIbHI TPOMAJIH, TTO-APYTe, FapaHTYBAaTH 3aXUCT iXHIM IMpaB
BIIMOBIAHO A0 AoKyMeHTIB Pamu €Bporu Ta KepiBHMX NpUHIUINB 3 IUTaHb
BHYTPIIITHBOTO MEpEeMIIeHHs 0c10 ycepenanHi kpainu [9, c.14].
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Haykosuii xepignux: B.0. 3aBijlyBaya Kadeapu KpUMIHAIbHO-TIPABOBUX
JUCHUIUTIH ~ fopuaAudHOro  (pakynbrery  XapKiBCBKOTO  HalllOHAJIBHOTO
yHiBepcuteTy iMeHi B.H. Kapasina, k.10.1., non. I'.C. Pubanko.

PEAJIIBAIIA MIXKHAPOJHO-IIPABOBUX CTAHJIAPTIB OO0
MOBO/I’)KEHHA 3 BINCbKOBONIOJIOHEHUMMU B YKPAIHI

3yoko Kpucruna CepriiBua,
CTYJEHT IOPUIUYHOTO (PaKyIbTeTy
XapKiBChKOr'0 HAIIOHAJIBHOTO
yHiBepcuteTy iMeH1 B.H. Kapasina

€pponericbknii Coro3 JOTPUMYETHCS BUCOKUX CTaHIAPTIB y cdepi mpaB
JIOJIMHY, BKJIFOYAIOUM 3aXHMCT IpaB BilicbkoBomosioHeHHX. Lle BimoOpakaeThcs B
psiZl MDDKHAPOIHUX KOHBEHIIIM Ta MPaBOBUX aKTiB, SIKi Oyiu mpuitHATI Ha piBHI €C
Ta HOTO JIep>KaB-UICHIB.

OpHi€ro 3 KIIFOYOBUX JOKYMEHTIB B 111l cdepi € JKeHeBCchka KOHBEHITISI TIPO
cTatyc BiiicbkoBomosioHeHUX Bix 12.08.1949 poky. Il koHBeHIST MiCTUTH
JeTallbHl HOPMH, IO CTOCYIOThCSI TOBOJDKEHHS 3 BIHCHKOBOIOJOHEHNMH,
3a0e3neyeHHs] ixHbOI Oe€3MeKkd, TYMaHHOTO TIOBO/)KCHHS Ta 3aXUCTy Bif
HEJOTOPKAHHOCTI, sIKy Oyno partudikoBano Ykazom I[IBP YPCP Big 03.07.1954
poky, a miist Ykpainu Konseniiist HaOyna unaHOCcTi 03.01.1955 poky [1].

B ykpaiHChKOMY 3aKOHOJABCTBI K MOHSTTS BIMCHKOBOIOJOHEHUX, a TAKOX
MOBOJKEHHS 3 HUMHU, BU3HAUCHO B 3akoH1 Ykpainu «IIpo nomnepenHe yB’s3HEHHS,
3akoHi Ykpainun «IIpo mnpaBoBuil peXUM BOEHHOTO CTaHy» 1 KpuMiHaAIbHO-
BUKOHABYOMY KOJIEKCi, @ TaKoX B [HCTpyKiii mpo MOPSIOK BUKOHAHHS HOPM
MDKHAPOJIHOTO TYMaHITapHOTO mpaBa y 30porHux Cunax Ykpainu, 3aTBepKEHOT
Haka3oM MiHicTepcTBa 000oponu Ykpainu Bix 23.03.2017 Ne 164.

[Ipu Cnyx0i Oesnexku VYkpaiHu 3 MOYaTKy 30pOHHOr0 KOH(IIKTY Ha
teputopii Ykpainu, pyHkuionye OO6’eqHaHUI LIEHTP 3 KOOPAMHALII MOIIYKY Ta
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3BUIBHEHHS! HE3aKOHHO MO30aBJIEHUX BOJII 0C10 BHACIHIOK arpecii mpoTu YKpaiHu
(O6’eqnanuit nentp npu Cb Ykpaiun) [2, cT. 99].

3 moyaTKy MOBHOMACIITA0OHOTO BTOPTHEHHS HaOpaJid YUHHOCTI 1 Taki
HOPMATHUBHO-TIPABOBI aKTH, SIK:

- Tlopsimox TpuMaHHS BiMCHKOBOIOJIOHEHUX, 3aTBEPKEHUI IMOCTAHOBOIO
KaGinery MinictpiB Ykpainu Ne 413 Big 05.04.2022;

- Ilopsanox 3xiiicHeHHs mepenayi BiCHKOBOTIOJOHEHUX BOPOTIB JAepiKaBi-
arpecopy Ta 3BUIBHEHHA OOOpOHIIB YKpaiHu, sKi mepedyBaioTh y IIOJIOHI
JepKaBU-arpecopa, 3aTBepKeHnii moctaHoBoro Kabinery MinicTpiB Ykpainu Ne
441 Big 12.04.2022 poky;

- Ilopsgok 3a0e3neueHHs pPEeYyOBUM MaWHOM BIMCHKOBOMNOJOHEHUX, SAKI
TpUMAIOThCsl B Tabopax [JIsi TpUMaHHS BIWCHKOBOMOJOHEHUX, IUIBHUIX JIJIst
TPUMAaHHS B ICHKOBOIIOJIOHEHUX, 3aTBEP/KEHUN HakazoM MiHicTepcTBa IOCTHULIT
VYkpainu Ne 1709/5 Bin 30.04.2022 poky;

- [Topsinok 3a1iCHEHHS 3aX0/11B 1110/10 TOBOKEHHS 3 BIICbKOBOIIOJIOHEHUMHU
B 0COOJIMBUH Tepioj1, 3aTBEpKeHui mocTaHoBoro Kabinety MinicTpiB Ykpainu Ne
721 Bix 17.06.2022 pok.

Kpim Toro, €Bponelicbkuii Co103 aKTHBHO MIATPUMYE Pi3HI 1HIIIATUBU 3
3aXUCTy MpaB BIIICbKOBOMOJIOHEHUX HA MI)KHAPOJHOMY piBHI. BiH mpueaHaBcs 110
PI3HMX MDKHApOJHUX OpraHizalii Ta 1HINIATUB, CHPSIMOBAaHUX HA IMOKpALICHHS
YMOB 30€peKE€HHS IIPaB JIIOJUHA B YMOBAX BOEHHOTO KOH(JIIKTY Ta 3a0€31e4YeHHs
3aXMCTy BIHCHKOBOIIOJIOHEHHX BiJl OY1b-IKOTO BUAY HEJOMYIICHHS.

BilicbkOBOTIOJIOHEHI - 11€ KEPTBU BIMHHU, SIK1 € BPA3JIUBOIO KAaTETOPI€I0 Yepes
BTpaTy CBOOOAM Ta OOMEXKEHHS AOCTYNy [0 OCHOBHHMX JIOACBKHX MNOTpPeO, 1
CTUKAIOTHCS SIK 3 (PI3UUYHUM, TaK 1 3 TICUXOJIOTIYHUM HACIHCTBOM.

Biamosinno a0 ct. 44 JlogatkoBoro mpotokoiy I mo JKeneBchbKkux KOHBEHITIN
1949 p., BINCHKOBOIIOJIOHCHUN - 1¢ Oyab-sKuii KOMOATaHT, IO MOTpAIUISE IIiJ
BJIaJy CYIPOTHUBHOI CTOPOHH, € BIICHKOBOIOJIOHEHUM [1].

He BBaXkaroTbCsl BIMCHKOBONOJIOHEHUMH, 3riHO 31 crarTero 33 JKeHeBCchKoi
KOHBEHII1, 0COOM 31 CKJagy MEJMYHOTO Ta JIyXOBHOTO TMEpPCOHATy, 3aTpUMaHi
Jep’KaBol, 1I0 TpUMaEe B TOJOHI, 3 METOK HaJaHHSI JOIOMOTHU
BIMCHKOBOMOJIOHEHUM. OJHaK BOHU SIK MIHIMyM KOPHUCTYIOTbCA TMiJIbIaMH Ta
3aXUCTOM, mependaueHuMH Iiero KoHBeHIli€ro, iM Takoxk 3a0e3neuyroTh yci
MOXJMBOCTI Il ~ HaJaHHA  MEOMYHOI  Ta  JYXOBHOI  JOMOMOTH
BIMICBKOBOTIOJIOHEHUM.

IlepeBipka 1 AOTpUMaHHS TMpaB BIMCHKOBOIOJOHEHUX € HaJ3BUYAHHO
BKJIMBUM KOMIIOHEHTOM JiJIsi OyIb-SIKOi JIep’KaBH, Ha TEPUTOPIi SAKOi Hie BiiiHa
abo BimOyBaeThcs 30poiHui KoHGIIKT. [lomiOHa mpolemypa KOHTPOJIIOETHCS
MDKHApPOJHUMHU OpraHizamisiMu, Hampukiaaa, MixHapogauit Komiter UYepBoHOTO
Xpecta. Bin HeomHopa3oBo 3raganuii y JKeneBcrkiilt konBeHIlii 1949 p. UepBonuit
XpecT 3aCHOBaHMWI Ha MPUHIIUMIIAX HEUTPAIITETy Ta HE3AJIEKHOCTI, IO Ja€ oMy
MOJKJIMBICTh TIPALIOBaTH Yy OyIb-SKUX YMOBax KOH(IIIKTY, HE3aJeKHO BIJ
MONITUYHUX ab0 BIMCHKOBUX 00cTaBuH. Il Oe3mpucTpacHICTh T03BOJISIE
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UepBoHnoMy XpecTy OTpUMYBATH JOCTYIl JO BIHMCHKOBOIIOJIOHEHUX YCIX CTOpIH
KOH(IIKTY Ta HajaBaTH iM T'yMaHITapHY JOMOMOTY, MEAUYHY JOIMOMOTY Ta 1HIII
MOCIYTH 0e3MocepeIHhO Ha MICIII.

BingnoBiguno mo crarti 7 JKeHeBchbKkOl KOHBeHII: “‘BilicbKOBOMOJIOHEH] 3a
KOJTHUX OOCTaBHH HE MOXYTh YaCTKOBO a00O MOBHICTIO BIJAMOBIIATHUCS Bij TpaB,
rapaHToBaHuX iM wi€t0 KOHBEHII€IO0 Ta CHEIlaIbHUMU YroJaMH, 3a3HAY€HUMHU B
MOTIEPETHINA CTATTi, SKIIO TaKi OyIyTh .

Crarts 12 III JXeneBchbkoi KoOHBEHINI BCTAaHOBIIOE OyXe€ BaKIUBUU
npuHLUIl: «BiiChKOBOMOMIOHEHI MepeOyBaloTh IiJ] BJIaI0I0 BOPOXKOI JEpiKaBH, a HE
OKpeMHX 0Ci0 UM BIHCHKOBUX YACTHH, IO B3SUIM iX Y TIOJIOHY.

ToOTo nepkaBa, Blaga SKOi KOHTPOJIIOE BIMCHKOBOIOJIOHEHHUX, MAae€
3000B's13aHHS  3a0€3MEUYUTH iXHE TyMaHHE Ta HAJIEKHE TMOBOJUKEHHS Mia dYac
nepeOyBaHHs B T0JIOHI. [lepikaBa Hece BIAMOBIIAIBHICTh 32 BCE, IO B1IOYBAETHCS
3 BIMCHKOBOMOJIOHEHUMH, 1 TIOBUHHA CTBOPUTH HEOOXIJHI YMOBHU A iX
Onaromonyyusi. BianoBiganbHICTH JiepKaBU HE 3BUIBHAE OKpPEMHUX OCIO Bij
BIJIMOBIJIAJIHOCTI Y BUMNAAKY TOPYIICHHsS IXHIX MpaB, BCTAHOBJICHUX Yy TPETIH
JKeHeBchbKiil KOHBEHIII.

Hampuknan, y pociiicbko-ykpaiHCbKOMY 30poMHOMY  KOHQUIIKTI  3a
NOPYIIEHHS! CTaHAAPTIB TPUMAaHHS YKPAiHChKUX B1MCHKOBOITOJIOHEHUX BIJMOBIIAE
pociiicbka (eneparis sK Aep)kaBa, a HE OKpeMl MIIPO3LIu 1i 30pOMHUX CHIT 4u
KoMaHaupu [2, ct. 101].

3akiHueHHS TepeOyBaHHS B TOJIOHI 3a3BUYail HAcTae TMICIsA 3aBEPIICHHS
BOEHHUX J11, KOJIM BIICBKOBOTIOJIOHEHI BU3BOJISIIOTHCS Ta TOBEPTAIOTHCS JOJAOMY.
[Ipore y nmesxux BUMaAKaX yTPUMaHHS B TIOJOHI MOYKE NPHUITMHUTHCS paHIIIe.
Baxxko mopaneHi abo TSKKOXBOPI BIiCHKOBOTIOJNIOHEH] MOBUHHI OyTH €BaKylOBaHi
Ha PiAHY 3eMIJII0 200 TOCHITaIi30BaHI B HEUTPAJIbHUX KpaiHax, SIK TUIbKU iX CTaH
JI03BOJISIE TPAHCTIOPTYBAaHHS. [HOI CTOPOHM KOH(IIKTY MOXYTh JJOMOBIISITUCS TIPO
O0OMiH BiMICHKOBOMOJIOHEHUMH 10 3aKiHYEHHS BIMHM a00 BOEHHOTO KOH(QIIKTY 3
MIpKyBaHb II€BHOI TyMaHHOCTI.

Bignosigno go crarri 15 III JKeHeBchkoi KOHBEHINi, TO aepikaBa, IO
TpUMae B TIOJNIOHI, 3000B’si3aHa 3a0e3meuyBaTd  Oe30IUIaTHE  YTPUMAaHHS
Bi1liCBKOBOMOJIOHEHUX [1].

[cHylOTh HEWTpasibHI KpaiHW, $KI JOMOMAaraloTh IOBEPHYTH 3 TMOJOHY
BiiCbKOBOCITYk00BIIiB. Tak, Hanpukia, y BepecHi 2022 poiii n'arepo KOMaHIuPiB
bpuragu HI'Y “A30B” Oynu 3BUIbHEHI 3 POCIMCHKOTO MOJOHY IiJI OCOOMCTI
rapanTii npe3ugenta Typeuunnu Pemxkena Epnorana. Yrona BinOynacs 3a yMOBH,
10 JI0 KIHIS BIMHU YKpPaiHChKI BIICHKOBOMOJIOHEH] epe0yBaTUMYTh Y TypeudnHi.

Jitounii Ha TOW MOMEHT MIHICTP BHYTPIIIHIX crpaB Ykpaiau Irop
KnuMenko 3a3HauaB, 110 XJIOMIN MepedyBalid Ha 3aKPUTIA TEPUTOPIi, BU3HAYCHIN
TypeubkuM ypsigoMm. lle Oyno mochk cxoxke Ha cremniajbHe ToceleHHs. BoHu
3HAXOAWJIMCS TIiJT HATJIAIOM Typelbkoi Biamu. bymu d4iTki OOMEXEHHS I0J0
nepeOyBaHHs HA Tl TEpUTOPIi. Y OUIBIIOCTI CUTYaIlli HE MOTJIM IPUIXaTH PiaHI Ta
Onmu3bki. Bynanm oOMexkeHHs N0 KOPHCTYBAaHHIO 1HTEPHETOM 1 JOCTYIHO JIMIIE
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Typelpke TenedaueHHs [3].

YTpumanHsi B Tabopax, a HE y B’S3HMISIX SK yMOBa TaKOX BKa3aHa B
JKeneBcbkili KoOHBeHINI, cTarTa 22: «BIlMCHbKOBONOJIOHEHUX, 3a BHHITKOM
0COOJIMBUX BUNAJKIB, IO BUIIPABAaH1 IHTEpECAMH caMUX BICHKOBOITOJIOHEHUX, HE
CJi pO3MIIITYBATH y B’ I3HUIIX» [1].

CrmisibHEe TpUMaHHS YB S3HEHUX 1 BIMCHKOBOTIOJOHECHUX MOYKE CTABHTH IIi[
3arpo3y 0e3neKy caMHuX BifiCHKOBOITOJIOHEHUX, OCOOJIMBO B YMOBaxX MI>KHAPOIHOTO
30pOMHOTO KOH(IIIKTY, KOJM BIMCHKOBOTIOJOHEHI Ta YB’SI3HEHI HajeXaTh [0
PI3HUX CTOPIH KOHQIIKTY, (PaKTUYHO € BOpOraMu. A BIITaK 3HAYHO 3POCTAE PUBHK
HACHJIbCTBA, 3AIAKYBAaHHS YW JUCKPHUMIHAIlT BiHICHKOBOITOJIOHEHHWX B YCTaHOBAxX
BUKOHAHHS MIOKapaHb, /1€ PO3MILIYIOThCS yB s13HEHI [2, cT. 103].

Kpim Toro, npupoja ta MeTa TpUMaHHS BIlICbKOBOIIOJIOHEHUX 3aKIIIOUAETHCS
HE y TMOKapaHHi, a CcKopile OOMEXKYyBaJlbHUM 3aXOJI0OM, CIPSIMOBAaHUM Ha
3a0e3IeueHHs] IXHbOI MOJAIBIINOI HEMPUYETHOCTI 0 OoMoBUX diil. Y 1el dac,
YCTAaHOBM BUKOHAHHS TOKapaHb CHOPSIMOBAaHI Ha TMOKapaHHS Ta peadimiTaiiio
3aCyHKeHHUX 0Ci0.

Sk 3a3Haumia 3acTynHuls MiHicTpa toctuilii Onena Buconbka, 61u3bpko 10
TUCAY TPUBEHb HA MICSIb BUTPAYAETHCS HA YTPUMaHHS OJIHOTO POCIMCHKOTO
BIMICbKOBOMOJIOHEHOTO Ha MOMEHT IOBHOMAcCIITaOHOTO BTOprHeHHs y 2023
porii [4]. lepkaBa, sika TpUMae B MOJOHI BIMCHKOBOIOJOHEHUX, Ma€e 3a0€3MEeUnTH
iM O€3KOIITOBHE yTpHUMaHHS, TOOTO caM BiiIChKOBONOJIOHEHUHN ab0 HOro poauHa
HE CIUTadye€ >KOAHUX KOmTiB. JlaHa BHMMOra BUWIUIMBAE 3 MIKHAPOIHUX HOPM
IYMaHITapHOTO MpaBa, 3a3HAYEHHMX BHIE, 1 MAa€ HAa MeTl 3a0e3NMeUYUTH TiJAHE Ta
JIOJICbKE MOBO/KEHHS 3 MOJIOHEHUMHU 0CO0aMM M1 4ac BIMCHKOBOIO KOH(IIKTY.
MoskHa TakoXk 3a3HAYMTH, 110 MEBHOI MIPOIO IMOJOH - IIe HE Micie Jyis oopas i
MOOUTTS, a IHCTPYMEHT, SIKHI 3a1o0irae y4acTi i€l JIOJJUHU Y BOEHHUX JI5X.

[3 BifICbKOBOMOJIOHEHUMH MAIOTh 3aBXJAW TOBOJUTUCA TyMaHHO, HE
JIOTYCKAalOYu CTOCOBHO HHUX HACWJIBLCTBA, PEMPECiid, KOPCTOKOTO MOBOJKEHHS 1
TOPTYp, OOpPa3IMBOrO Ta MPUHU3IMBOTO CTABJICHHS, 3aJsSKyBaHHS Ta I[IKABOCTI
myOJiKY, 3aCy/KEHHSI Ta 3aCTOCYBaHHS TOKapaHHs 0e3 MOMepeHbOTO CYI0BOTO
pIIICHHS, BUHECEHOTO CYJIOM, SIKUW CTBOPEHO HAJICKHUM YUHOM [1].

VY pa3si, SKIIO BIHCHKOBOMOJOHEHUIN BBa)ae€, 110 HOro MpaBa MOpyLIyHOThCS
abo0 yMOBHM B Tabopl HE BIAMNOBIJIAIOTH BCTAHOBJIEHHMM HOpPMaMm, BIH Mae€ MpaBo
3BEpHYTHUCS 10 aAMiHICTpalii Tabopy, MiH’IOCTY YU AE€p>KaBU-TIOKPOBUTEIBKH 3
KJIOTIOTAHHSAM (3asBOt0, ckaproro) [1]. BilicbKOBOIOJIOHEHI B O0OOOB’SI3KOBOMY
MOPSIIKY MarOTh MPaBO Ha O€30IUIaTHEe yTpUMaHHs. TakoK BOHU MalOTh MPaBO Ha
3a00pOHY Ha iX KaTyBaHHs, 3a00pOHY Ha eKCIUTyaTallilo IMpaill I[OJOHEHUX.
be3oruiatHe yTpuMaHHS BIWCHKOBOIIOJOHEHHMX BKJIIOYaE B ceO€ MIOCTYN [0
HEOOXITHUX XapdiB, MEIUYHOTO OOCITYrOBYBaHHS, TMPOKUBAHHS Ta IHIIHAX
OCHOBHHUX MOTpeO, HEOOXITHUX I 3a0€3MEUCHHS IXHBOTO KUTTS Ta 3J0POB'S Mif
yac nepeOyBaHHs B MOJIOHI.

[Tpu pomy 0OCAT cTaHAApPTy TPUMaHHS MOXKE 3MIHIOBATUCS 3aJI€KHO BiJl
yacy, Miclsl Ta IHIIUX OOCTaBHH TMOJIOHY. BiporigHo, mo piBeHb MNOTPeO
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BIMCHKOBOTIOJIOHEHOTO Of[pa3y Iicisl B3SATTS B MOJOH Ta Mij 4yac nepeOyBaHHA y
Tabopi Mg BIMCHKOBOMOJIOHCHHX Oyje pi3HUM. TOOTO CTaHAApPT 3aJICKHUTh BiJ
KOHTEKCTY [2, cT. 102].

BignoBimno 10 Tpetwoi rnaBu, ctarti 99 JKeHEBChbKOI KOHBEHIIII,:
«KogHoro BIMCHKOBOIIOJIOHEHOTO HE MOXHA IepenaBaTd 70 Ccyay abo
3aCyDKyBaTH 3a JIi0, Ka He 3a00pOHEHA 3aKOHOIaBCTBOM JEPKaBH, 10 TPUMAE B
MOJIOH1, 200 MI>KHAPOIHUM MPAaBOM, YAHHUM Ha MOMEHT 31MCHEHHS Tiel mii» [1].

Jlo BiiicbkoBomonoHeHux He 3actocoByroThesi HopMu KK, KIIK VYkpainu,
SKII0O HAMHA HE BYMHEHO KPUMIHAJIBHUX TIPABOMOPYIIEHh 1 HE PO3MOYATO
KpUMiHAIbHE MPOBAKEHHs. BiliChKOBOMONIOHEH], SIKI HE BUMHIIN KPUMIHAIBHUX
[PaBONOPYILIEHb, HE MNPUTATYIOTHCA 0 KPUMIHAIBHOI BiANOBIIAIBHOCTI, HE €
yB’SI3HEHUMH, OOMEXeHUMH, Mo30aBieHuMu cBoboau y posymindi KK, KIIK
VYkpainu. MeToro X TpUMaHHS y TOJIOHI € YHEMOKJIMBIICHHS MOAAJBIIOI y4acTi y
BoeHHUX AisX. [loJoH, sik 3aci0 0OMEXeHHsI CBOOO/IM, MA€ BIACHI XapaKTEPUCTUKHU
1 METy, Kl BU3HAUCHI Y MDKHAPOJAHOMY T'YMaHITapHOMY IpaBl Ta HAIIOHAJIILHOMY
npagi. [IpaBa 1 060B’3KHU, YMOBHU 1 MIJCTaBU TPUMAHHS BIMCHKOBOTIOJOHEHUX Ta
oci0 IIOOO SIKMX 3aCTOCOBAHO 3amoODKHI 3axoaW ab0o 1HIN 3aXO0Ju, IO
perymoroThest KK, KITK Ykpainu npuHIIUIIOBO Pi3HATHCS, Y TOM Yac ik ¢cBOOOJA 1
THX 1 IHIIUX oOMexkeHa [5, cT. 683].
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MinictepctBa o6oponu VYkpaimum Bix 23.03.2017 p. Ne 164. URL:
https://zakon.rada.gov.ua/laws/show/z0704-17#Text.

OO0 MU TAHHS IMIVIEMEHTALUT B HAIIIOHAJIBHIN
IPABOBI CUCTEMI YISPAiHPI XAPTIi OCHOBHUX IIPAB
€BPOIIENCBHKOI'O COIO3Y

Mapueasik CiTiiana MukoJsaiBHa,
KaHAUAaT IOPUINIHUX HAYK, JOICHT,
JOIEHT KadeaIpu KOHCTUTYLIHHOTO
Ta MyHIIIUIAJILHOTO IIpaBa
IOpPUJIMYHOTO (PaKyIbTETy
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcuteTy M. B.H. Kapasina

VY 2024 pomi ykpaiHChke cycniibCTBO Bim3Haudae 10 pokiB Peosrorii
Iimaocti Ta 20 pokiB IlomapaHueBor peBOIOLIL, SIKI CTadd MPOSIBOM BOJII
YKpaiHChKOTO HApOAY BIJIIPBATUCA Bl KOJUIIHBOTO PAASTHCHKOTO MHHYJIOTO 1
NPUENTHATUCS 0 JIEMOKPATUYHUX I[IHHOCTEeW BUibHOTO cBITY. Hanmam y 2014
porli BiAOyOCS MiANUCaHHS YToAu mpo Acoriaiiio MK YKpaiHOIo, 3 OJHIET
cTopoHHu, Ta €BpomneiicbkuM Coro3oM, E€BpONEHCHKUM CIIBTOBAPUCTBOM 3
aTOMHOI €Heprii 1 IXHIMH Jep)KaBaMHU-4JIeHaMU, 3 1HIIOI cTopoHu, a y 2019 pori
Oynu BHeceH1 3MiHu 10 OCHOBHOTO 3akoHY YKpaiHM, sSiKi BU3HAUYMIINA TOJAJIbIIe
MaiOyTHE HAIIO1 JEP>KaBH 3 €BPOIEHCHKOIO CIIIBLHOTOIO 1 11€ 0a)KaHHs 1 HaMipH
e OlIblle MOCHUIIMIINCh Y 3B’S3KYy 3 poCiichKoro arpeciero y 2022 por. Lle
CTaBUTh Ha MOPSIOK JEHHUM MUTAaHHS NMPUBEACHHS HAIIOTO 3aKOHOJABCTBA 0
BUPOOJIEHNX €BPOCOIO30M MPABOBUX CTAHAAPTIB 1 B MHOMY IIJIaHI XOTUIOCH OH
3BEpHYTH yBary Ha HEOOXIJIHICTb FapMOHI3allii BITYM3HSIHOIO 3aKOHOJABCTBA Y
chepi mpaB JIOAUHHU, IO B LUIOMY Ma€ OyTH CIpSIMOBaHE Ha JOCSTHEHHS
€BPOIEHUCHKOTO  PIBHSA  COLIaJIbHO-€KOHOMIYHOTO  PO3BUTKY  KpaiHW,
YIOCKOHAJIEHHS ICHYIOYO1 CHUCTEMH YIpaBJIiHHS, MEXaHI3My MyOJII4HOI BIaH,
TEPUTOPIATBLHOT0 YCTPOIO, IPABOBOIO CTATYCY JIIOJIMHU 1 TPOMAJISTHUHA.

VY €ppornelicbkoMy Co1031 OCHOBOTMOJIOKHUM MPABOBUM aKTOM, III0 Mae
nyOJIYHO-IPAaBOBUM 1 “KOHCTUTYUIWHMNA~ Xapaktep y cdepi mnpas JIOAUHU
BUCTyMNae XapTisi OCHOBHUX MpaB €Bpomneiickkoro Coro3y, sika Oyina npuifHsITa y
2000 pori Ta HaOyna TOBHOI IOPUAWYHOI CHUIM 3 HAOpaHHSAM YHHHOCTI
Jlicaboncwkoro gorosopy 1 rpyaus 2009 poky. Takum ynHOM XapTist Ha piBHI 3
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JIOTOBOPOM TIPO 3acHyBaHHs €Bporneicbkux CrmiBTOBapuUCTB Ta €BPOIEHCHKOro
Coro3y Ta jgomaTkaMu J0 HbOTO BHUKOHYE POJIb HEPBUHHO20 Odicepena npasd
€C (primary EU law source). Ile m1oKkyMeHT, sikuii HE TUIbKA BU3HAYa€ OCHOBHI
3acaid TPaBOBOrO cTarycy rpoMajsiH €Bponeiicbkoro Coro3y, BIH TakKOX
dbopmye npaBoBU MOPSIOK IS AepxkaB-wieHiB €C 3 HaceraeHHsIM 01u3bko 500
MJTH., OKPECIIOE peatii iX eKOHOMIYHOTO, COIiabHOTO Ta TOJITUYHOTO >KHUTTSL.
Sk 3a3nauaethes B camiit [lpeamOyni Xaprii: «Haponun €Bpomnu, 3acHOByr0UH
MK €000 SKOMOTa OLUIBII TICHHM CO03, BUPIMIMWIM CHUTBHO 3a0e3MednTH
MUpPHE MallOyTHE, 3aCHOBAaHE HA 3arajibHUX LIHHOCTSX. ... COI03 IPYHTYEThCS Ha
HEPO3AUIBHUX Ta 3arajlbHUX IIHHOCTAX — JIFOJACHKIA TIMHOCTI, CBOOO,
PIBHOCTI Ta COJIAAPHOCTI; BIH CHUPAETbCS HA MPUHUUIN JIEMOKpATii Ta
BEPXOBEHCTBA IpaBa. BiH CcTaBUTH JIOJUHY B OCHOBY CBO€i JIiSIBHOCTI,
3anmpoBapKyoun rpoMaasHcTBo Coro3y Ta CTBOPIOIOYM MPOCTIp CBOOOAM,
oesnekn Ta crnpaBemuBocTl. Co103 crpusie 30€peKEHHIO Ta PO3BUTKY IHX
3arajbHUX I[IHHOCTEH, OJHOYACHO IMOBa)KAIOUM PI3HOMAHITHICTH KYJIBTYp 1
TpaauIlii HapoAiB €BpONHU TaKk camo, SK 1 HalllOHAJbHI OCOOJMBOCTI Jep)KaB-
YJICHIB Ta OpraHi3alliio iXHIX MyOJIYHUX OpPraHiB BJIaJld Ha HAIIOHAIHLHOMY,
perioHaIbHOMY Ta MICIIEBOMY PIBHSIX; BIH IparHe COpusiTh 30aJaHCOBAaHOMY 1
CTaJIOMYy PO3BUTKY Ta 3a0e3Ieuye BUIbHE NEpeCyBaHHs 0OC10, OCIYT, TOBAPIB Ta
KamiTajlly, a TakoX CBOOOAY 3acHYBaHHA CyO’ €KTIB IiANPUEMHULIBKOL
nisttbHOCTI [1].

VY mitepaTypl NIAKPECHIOETHCS, MO0 OAHUM 13 3aBlIaHb XapTii Oyno
KOHKpETHU3YBaTH IHCTUTYT rpomMajsHcTBa €C Ta 3a0e3MeuuTd OJIHAKOBE
3aCTOCYBaHHS MpaB JIOJUHU Ha TEPUTOPIl yCIX AepiKaB-uwieHiB. A TaKOoxX
rapMOHI3YBaTH IOPUAUYHUN CTATyC (PEKUMIB) COIIATBHUX 1 EKOHOMIYHUX TIPaB,
3 OHOTO OOKY, Ta TPOMAJSHCHKUX 1 MOJITUYHUX TPaB 3 1HIIOTO, aJKe PIBEHb
3aXMCTY MpaB JIOAUHKA Y HOBUX uieHax €C, konumHiX kpaiHax CXiIHOTO OJI0KY
3HAYYIIE BiJPI3HABCS BiJl MPABOBHX MPAKTHK 3aXiTIHOEBPOIEHCHKUX AepikaB [2].

[Ile omuu acriekT 3Ha4YeHHs1 XapTii Mojsirae y ToMy, 10 JepKaBH, SKi il
MIMACAINA 3B’ s13aH1 TIpeleIeHTHO mpakTuko Cyny €Bpomneiickkoro Coro3sy,
gKa € IIe OJHHM MEXaHI3MOM 3axXHCTy IMpaB JIIOAUHH: «JlOTPpUMYyIOYUCH
MOBHOBa)XEHb, e Coro3y Ta MPUHIMIY COJIJAAPHOCTI, 11 XapTis 3HOBY
MiATBEPKYE MpaBa, M0 BUIUIMBAIOTH, TIEPIIT 32 BCE, 13 3araJIbHUX I JIepiKaB-
YICHIB ~ KOHCTUTYLIWHUX  TpaJMIlii Ta  MDKHaApOAHUX  3000B’s3aHb,
€BpONENChKOI KOHBEHINI MpPO 3aXWCT MpaB JIOJUHA Ta OCHOBOIOJIOKHUX
cBoOo, ComianpHux xapTii, npuiiaaTux Coro3oM Ta Pagoro €Bponu, a Takox
cynoBoi mnpaktuku Cyay copaBemauBocTi  €porneiickkoro Coro3y Ta
€BpONENHCHLKOro Cyay 3 TpaB JIOJWHUA. Y I[bOMY KOHTEKCTI XapTis Oyne
Taymauutuca cynamu Coro3y Ta JepkKaB-ujieHIB 3 ypaxyBaHHSIM pO3’SICHEHb,
IIJITOTOBJICHUX B paMKax NMOBHOBakeHb [Ipesmmii KonBeHrii, mo po3pobiisia
MpOeKT XapTii, Ta OHOBIEHUX TiJ KepiBHUIITBOM [Ipe3unii €Bpomneichkoi
KOHBeHIIi» [1].

Crin ckazaTy, Mo cama XapTis CKIAJaeThes 3 mpeamOynu Ta 54 craTei.
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0 TIOJIUICH] Ha CIM PO3AUTIB, Kl BU3HAYAIOTh TaKi ()yHAaMEHTaJbHI I[IHHOCTI
AK: T1AHICTb, CBOOO/IA, PIBHICTh, COJIIJIAPHICTH, MPaBa TPOMASH Ta IPaBOCY IS
Ta 7 PO3I PEryiroe ¥ TIyMauyuTh IpaBUJIa 3aCTOCYBaHHs caMoi Xaprtii. B
1iyIoMy XapTis 3aKpiIUIIO€ TOJIOBHI MOJIITUYHI, COIlalbHI Ta €KOHOMIYHI IpaBa
rpomajsin €Bponeiickkoro Coro3y, Kl BIAMOBIIAIOTh BHUPOOJIEHUM CBITOBOIO
CHUIBHOTOIO cTaHAapTaM y cdepi npas JroauHu. B Toil sxe yac Mu 6aunmo, 110 B
Hill 3BEepTaeThCs yBara i Ha TaK 3BaHl MpaBa «4YETBEPTOrO IMOKOJIHHA», SKI
BapTO B3STH J0 YBaru BITYM3HSHOMY 3aKOHOJABIIIO MO0 iX BIPOBAIKCHHS Y
HaIllOHATbHE 3aKOHOJABCTBO, HAMPHUKJIAM, IO TaTy3sSX MEAWIMHH Ta O10JI0Tii
Mae OyTu 3a0e3meueHo 30KpeMa:

(a) moOpoBLTBHA Ta CBIJOMA 3T0JIa BIAMOBIAHOT OCOOU 3TIAHO 3 MOPSIKOM,
BU3HAYCHUM 3aKOHOM;

(6) 3abopoHa MpaKTHKW €BreHIKH, 30KpeMa TaKoi, IO CIpsSMOBaHa Ha
CEJICKIIIIO JIIOTUHH;

(B) 3a00pOoHa BUKOPUCTAHHS JIIOJICHKOTO Tijla Ta HOTO YaCTHUH SIK TaKUX y
SKOCTI JKEpela MpuoyTKYy;

(r) 3a0opoHa penmpoyKTUBHOTO KJIOHYBAaHHS JIIOJACHKUX 1CTOT (CT. 3
Xaprii).

OxpiMm TOro, HeOOXiAHO OyAe MPHUBECTH HAIIOHAIBHE 3aKOHOJABCTBO JI0
BI/IMOBIJTHOTO PIBHS, 1100 rapaHTyBaTH MPOTOJOIIeH] XapTi€l IMpaBa JoJeH
MOXHUJIOTO BIKY (CT. 25), mMpaBo poOITHUKIB Ha 1HGOPMAIIiI0 Ta KOHCYJbTAIlll B
Mexax mignpuemcta (cT. 27), cupaBeayuBl ymoBHu mpani (ct. 31), oXxopoHu
310poB’st (CT. 35), AOCTYI 10 MOCHYT 3arajlbHOr0 €KOHOMIYHOTO 3HAYEHHS (CT.
36), npaBo rojiocyBaTH Ta OyTH KaHIWJATOM Ha BHOOpax A0 €BporapiamMeHTy
(ct. 39), mpaBo Ha saxicHe ynpaiiHHs (CT. 41) To1I10.

Cnucok euxopucmanux oxcepen:
1. Xapris ocHoBHuX mpaB €Bponeiicbkkoro  Corozy. URL:
https://ips.ligazakon.net/document/MU00303
2. Xaptis €Bponeiickkoro Corwo3y mpo ocHOBomoJjiokHi mpaBa. URL:
https://ccl.org.ua/posts/2021/11/hartiya-osnovnyh-prav-yevropejskogo-soyuzu/
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OCHOBHI TIOJIO)KEHHS ’)KEHEBCBKX KOHBEHIII TA
JTOJATKOBHUX ITPOTOKOJIIB 1O HUX B 3ABE3ITEUEHHI
3AXHCTY IPAB JIIOJUHU B YMOBAX MI’KHAPOJIHUX
3bPOMHUX KOH®JIIKTIB

IMamuuna Jligia BacuiiBHa,

acmipaHTKa Kadeapu Mi>KHapOJHOTO MpaBa
Ta TMOPIBHSJILHOTO MTPABO3HABCTBA
(bakynbTeTy M>KHapOJHUX BITHOCHH
HarionansHOT0 aBialiifHOTO YHIBEpCUTETY,
M. KuiB, Ykpaina

AHani3 yHIBEpCAJbHUX CTaHAApPTIB HEMOXJIMBUM 0€3 3ragku Ipo
’KeneBcbki koHBeHIli Ta JloaTkOBI MPOTOKOJM JO HHUX, OCKUIBKH BOHHU €
HapLKHUM KaMEHEM MIKHAPOJHOTO T'YMaHITapHOrO MpaBa - CYKYNMHOCTI HOPM
MDKHApOJHOTO TIpaBa, CHOPSIMOBAHWX Ha PETYITIOBAaHHS BEICHHS 30pOMHHUX
KOH(JIIKTIB 1 MIHIMI3ALIO iXHIX pYHHIBHUX HachiakiB. L[I KOHBEHII MICTATh
KUTTEBO BAXJIMBI IpaBUja, SIKI BCTAHOBIIIOIOTH MEXKI >KOPCTOKOCTI BEICHHS
BIHM, CIIPSIMOBaHI Ha 3aXUCT OC10, K1 HE OEpyTh AKTUBHOI y4acTl y BIUCHKOBUX
JIIX, TaKUX SK [UBLIbHE HACEJICHHS, MEAWUKH Ta T'yMaHITapHI IpalliBHUKH, a
TAaKOXX TUX, XTO OUIbLLIE HE MOKE BOIOBATH, BKJIIOYAIOYM MOPAHEHUX, XBOPHX,
BIMCHKOBOCITYKOOBIIIB, AK1 3a3Han KopabenbHO1 aBapii, Ta
BilicbKOBOIOJIOHEHUX [1].

JKeHeBchbki KOHBEHIII MarTh YHIBEpCalbHE 3aCTOCYBaHHS, OCKUIBKU
BOHM Oynu patudikoBaHi BcimMa JepkaBamMu. BoOHM  BCTaHOBIIOIOTH
byHIaMEeHTaJIbHI CTaHAAPTH, SIKI 3a0€3MeUyI0Th 3aXUCT MpaB JIOAUHU 1] Yac
MIDKHApPOJIHUX 30poiHuX KOHQIIKTIB. binbiie Toro, /[omarkoBl mpoTOKOIHA A0
HUX, NpudHATI B 1977 pori, po3mupuin 1 HOCWIMIM 3aXUCT KEPTB 5K
MDKHApOJHUX, TaK 1 HEMDKHApOAHUX 30poMHHUX KOH(DIIKTIB. JKeHeBChKi
KOHBEHI[I1 CKIIQJal0ThCsl 3 YOTUPHOX OCHOBHHMX KOHBEHI[IH, KOXKHA 3 SIKUX
CTOCY€TbCS KOHKPETHUX acleKTiB 30poiHoro koHpumikty. Lli koHBeHIii, sKi
MOCTIHHO OHOBJIOIOTHCSA 1 BJIOCKOHATIOIOTHCS, 3a0€3MeUyl0Th KOMILIEKCHUHN
3aXMCT Pi3HUX KaTeropiit ocid y 3oHax koH}pikTy [2].

[Tepma JKeHeBcbka KOHBEHIlIE B MEPILYy YEpPry CTOCYETbCS 3aXUCTY
NOpaHEHUX 1 XBOpPHUX BiiiCbKOBOCHYOOBILIB. Bona Mictute 64 crarTi, fKi
3aXUIIAIOTh HE JIMIIE TOPAHCHWX 1 XBOPHX, aje ¥ MEIWYHUN 1 PeiriiHuiA
MEepPCOHAJl, MEIUYHI MIAPO3AUIM Ta MEAWYHMI TpaHcmopT. KpiMm Toro, BoHa
BU3HAYA€ PO3MI3HABAIBbHI 3HAKW JJII BUKOPUCTAHHA B yMOBaxX 30pOMHOTO
koHutikTY [3].

Hpyra JKeHeBchka KOHBEHIliSI TPUCBSAYEHA TOPAHEHUM, XBOPHM i
BIMCHKOBOCIIYKOOBIISIM, 5Kl 3a3Hajid KopaOenbHOi aBapii HA MOpI Y BOEHHHI
yac. Bona ckiagaetbes 3 63 ctareil 1 IpoONoOHye AeTalbHI MpaBuia, XapaKTepHi
JUIT MOPCHKMX KOH(IIKTIB, B TOMY YHCJIl IIOJI0 3aXUCTy TOCHITAIbHUX
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cyneH [4].

Tperst ’KeHeBchbka KOHBEHIISI CTOCYETHCS BIMCHKOBOIIOJIOHEHUX 1 €
npoaopxeHHssM KonBeHIii mpo BiickkoBomojioHeHUXx 1929 poky. Ila
KOHBEHIIIsI, 110 MICTUTh 143 ctaTTi, po3mupuia Karteropii ocid, sKi MaroTh
IIpaBO Ha CTaTyC BIHCHKOBOIIOJIOHCHHX. BOHA BCTAHOBIIOE OUIBIN YiTKI YMOBHU
nepeOyBaHHS B TOJOHI, JACTANI3YIOUYM TakKi acHeKTd, sIK (PiHAHCOBI pecypcH
BIICbKOBOIIOJIOHEHHX, JOTOMOTa Ta CYyJOBUH po3rian. BaxmuBo, mo BoHa
BUMara€e HEraiHOTO 3BUIBHEHHS Ta pemnarpiaiii BiliCbKOBOIOJIOHEHUX TMiCHs
IPUITMHEHHS 00HOBHX Aiit [5].

YerBepra JKeHeBChbKa KOHBEHINS TPUCBSIYCHA 3aXUCTy IHUBIJILHOTO
HAcCeJIeHHS, B TOMY YHMCJl Ha OKYNOBaHUX TepuTopisx. Lld KoOHBeHwis, 0o
ckiagaeTbess 3 159 crateil, BuIpaBisie yOyIIEHHS TMONEPEAHIX KOHBEHIIIMH,
PO3MIISIIal0uM MUTAHHS 3aXMCTY HEKOMOATaHTIB MiJ Yac BiiiHU. BoHa Bu3Hauae
3000B’sI3aHHS ~ OKyMaIliWHUX  JIep’KaB  IIOJI0  LMBUIBHOTO  HACEJICHHS,
HAroJIOIIylOYd Ha TyMaHITapHIAd JOMOMO31 Ta KOHKPETHHX IMpaBUiax
MIOBO/KEHHS 3 IUBIIbHUMHU IHTEPHOBAaHUMH ocobamu [6].

3aranpHa cTarTd 3 — 1€ HOBATOPChKE TOJIOKEHHS, CIUIbHE HJis BCIX
4oTUphOX JKeHeBChbKMX KOHBEHIIA. Bona mommpuiia chepy Jii KOHBEHIIN Ha
HEMDKHAPOJIHI 30pOiHI KOH(IIIKTH, IIO CTAJI0 3HAYHUM KpoKoM Brepen. Ll
CTaTTSA MICTUTh (DyHIaMEHTaIbHI MpaBUiia, 0 3aCTOCOBYIOTHCS JO KOH(JIIIKTIB
HEMDKHAPOJIHOTO XapaKTepy, TAKUX K I'POMAJISIHCHKI BIMHMU 1 KOH(DIIKTH, 10
MOIIMPIOIOTECS HA CYCIJHI JepKaBu. BoHa BUMarae ryMaHHOTO TOBOKCHHS 3
yciMa ocobamu, siki nmepe0yBarOTh y pyKax BOpora, mpsiMo 3a00pOHSIOYHN Taki
Iii, K BOUBCTBA, KAMIITBA, TOPTYPH 1 3aXOIJICHHS 3apy4YHHKIB. 3arajibHa CTaTTA
3 TakoX BUMarae 300py Ta JOMJISY 3a MOPAaHEHUMU, XBOPUMH Ta 0COOaMH, 1110
3a3HaM KopabenbHOi aBapii, Hamae MKUYX npaBo mpomoHyBaTu CBOI MOCIYTH
Ta 3aKJIMKAa€ CTOPOHHW BBECTH JKEHEBCHKI KOHBEHIII B M0 MIJISAXOM YKJIAJCHHS
crieniajabHuX yroa [7].

OguuM 3 HaWBaXJIMBIMIMX aciekTiB JKEeHEeBCHKUX KOHBEHIIH € 1X
yHIBEepCalabHE 3aCTOCYBaHHA. BcCi JepaBu € ydyacHUKaMU IIMX KOHBEHIIIH, IO
BiJIoOpaXkae IXHIO MPUXWIBHICTh JO 3aXUCTy TpaB JIOJUHU Tij] 4ac 30pOoiHUX
kKoHQuiKkTIB. Take yHiIBepcajdbHE BH3HAHHS TapaHTye, M0 KOHBEHIII]
BCTaHOBIIIOIOTh CTaHIAPT TYMAHHOTO MOBOJKEHHS 3 JIIOJIbMHU IIiJ] Yac BiHHW,
HE3AJICXKHO BiJl IXHBOT HAIIOHAJILHOCTI, MiCIIE3HAXO/KEHHsI Yi 00cTaBuH [8].

HonatkoBi npotokonau 1977 poky e OUIbIIe MOCHWIMINA 3aXHCT 0cCi0 y
MDKHApOJHUX 1 HEMDKHApOIHUX 30pOMHMX KOH(IIIKTax. BOHM BCTaHOBIIOIOTH
OOMEKEHHS Ha crocoOM BEJEHHS BOEH 1 HaJIal0Th HEOOXIIHI TapaHTIi KePTBAM.
[Tpotokon I cTocyeThest mepeBaKHO MIKHAPOIHUX 30pOWHUX KOH(DIIKTIB, TOMI
gk Ilporoxon II mpucBsueHuii CcUTyamisiM HEMDKHAPOJIHUX 30pOMHUX
KOH(JIIKTIB, CTaBIIM TEPIIAM MDKHAPOJIHUM JOTOBOPOM, 30CEPEIKCHUM
BUKIIFOYHO Ha TakuX cueHapisx [9].

JKeHeBchbki KOHBEHIII Ta JOMATKOBI TPOTOKOMHM N0 HUX 3IHCHUIH
peBOITIONI0 Y cepi 3aXUCTy MpaB JIOAUHU i1 yac 30poitHnx KoH(umikTiB. 1li
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3arajJbHOBU3HAHI ~ JIOTOBOPU €  HAPDKHUM  KaMEHeM  MIDKHApOJHOIO
T'YMaHITapHOTO TMpaBa, 3a0e3Meuyloud HaWBAKIMBIII KEPiBHI IPUHIUAIIN
I'YMaHHOTO TOBO/DKEHHSI 3 yciMa oco0aMM, sSIKI MOCTpaKJIadu BijJ 30pPOMHHX
KOH(JTIKTIB. IXHili KOMIUIEKCHME TMIiaXim rapaHTy€e€ 3axuCT ITUBUIBHOTO
HACEJICHHS, MEIUYHOTO0 TEPCOHANy Ta BIMCHKOBOIOJIOHEHUX Tij] 4ac BiilHH,
3BOJIYM JI0 MIHIMYMY >KOPCTOKICTh KOHGIIKTYy. [IpuiHSABIIM LI KOHBEHIII],
MDXHApOJHE CIIIBTOBAPHUCTBO B3sJI0 Ha ce0e 3Ha4YH1 3000B'13aHHSA 1010 3aXUCTY
TpaB MIOJMHU TIiji 4ac 30poiHuMX KOH(IIKTiB. IX yHiBepcanabHe 3acToCcyBaHHS
MOCUJTIIOE  BaXJIMBICTh LHUX NPUHLMUINIB I Yac KpPU3H, MiIKPECTIOI0YH
HEOOXI1THICTh BiJICTOIOBATH TiAHICTH 1 TIpaBa JIIOJICH, HE3AJICKHO BiJ XapakTepy
KOH(DIIKTY. JKEeHEeBChbKI KOHBEHI[lI MPOJOBXKYIOTh 3aJMUIIATHCS B aBaHrapii
3yCWJIb 31 CTBOPEHHSI OUIbI TYMAHHOT'O CBITY Mij 4Yac BiiHU, BCTAHOBIIOIOYU
HaWBHUIIl CTAHJAPTH 3aXUCTY TIPAB JIFOAUHH.
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9. Summary of the Geneva Conventions of 1949 and Their Additional
Protocols. URL: https://www.redcross.org/content/dam/redcross/atg/PDF _s/
International _Services/International Humanitarian_Law/IHL_SummaryGeneva
Conv.pdf.
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https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gcii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/%20gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/%20gciii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gciv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gci-1949
https://www.redcross.org/content/dam/redcross/atg/PDF_s/%20International_Services/International_Humanitarian_Law/IHL_SummaryGenevaConv.pdf
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ITPABO €C B I'AJIY3I IIPAB JIIOAUHU SIK YUHHUK
MOJEPHI3AIII HAHIOHAJIBHOI'O 3AKOHOJJABCTBA
YKPAIHM: OKPEMI ACIIEKTH

IynsieBa Anacracis CepriiBHa,
acHipaHTKa IOPUANYHOTO PaKyIbTETy
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcurety iMmeni B.H. Kapazina

AKTyanpHICTh JaHOT TeMu OOYMOBJICHA TIparHEHHAM YKpaiHU 10
yjeHcTBa y €BponeiicbkoMy Coro3i, 110 3aCHOBAaHUM Ha LIHHOCTSIX CBOOOIM 1
JeMOKpaTii. €BpoiHTErpallis — 1€ MPOIEC BIPOBAIHKEHHS €BPONECHCHKUX HOPM B
YKpaiHChbKE 3aKOHOJABCTBO. Take BMPOBAHKEHHS Ma€ 3a0€3MEUUTH: CTaOLIbHY
€KOHOMIKY, MPaBOBY JAEpKaBy, YUCTE JOBKULIHA, SKICTh XapyOBUX MPOIYKTIB,
COILIIAJIbHY 3aXHUIIEHICTh TPOMAJSH, BUCOKUNM pPIBEHb JKUTTA Ta BIJCYTHICTh
kopymiii. Peamizaiito HalllOHAIBHUX 1HTEPECIB, MOOYJOBY E€KOHOMIYHO
PO3BUHYTOI 1 IEMOKPATHYHOI Jep>KaBH, 3MIITHEHHSI MMO3HIINA y CBITOBIM CHCTEMI
MDKHApOJIHUX BITHOCHH YKpaiHa OB s3ye 31 BCTynmoM 10 €BpONEHCHKOro
Corozy. OpieHtyrounch Ha mnojoxkeHHs cT. 2 Posminy [ JloroBopy mpo
E€pporneiicekuii  Coro3  (Maactpuxtebkoro jgorosopy) Big 07.02.1992 p.
yHiBepcaibHUMU  IiHHOCTsIMU €C € JIOAChKa  TIOHICTH, CBO0OOJA,
JNEMOKpPAaTUYHHUI JIep)KaBHUM yCTpii, PIBHICTh Meped 3aKOHOM, IpaBOBa
JepkaBa, TpaBa JIIOJUHU, TIpaBa o0cCi0O, 10 HaJeXaTh 10 HAI[lOHAJIbHUX,
PENITrIMHMX 1 IHIIUX KaTeropiii MEeHIINH.

[IpaBa mtoguHM € OAHIEIO 3 0A30BUX MPUHIIUIIIB €BPONEHCHKUX IIIHHOCTEH.
Koxen Mae mpaBo OyTH BUTRHUM BiJl IUCKPUMIHAIIT 32 03HAKOKO CTaTi, PACOBOTO
Yy ETHIYHOTO TIOXOJDKEHHS, PEeNirii 4M TepeKOHaHb, 1HBATIIHOCTI, BIKY YH
CeKCyalibHOI oOpieHTaIli. TakoXk KOXKEH Ma€ MpaBO Ha 3aXUCT MEPCOHAIBHUX
JTAaHKUX Ta MPaBO Ha JIOCTYII JI0 MPaBOCYIJIA.

[Ipobnema poTpuMaHHA Ta TOBard JO TpaB JIOAWHM TPHUBAIMN dac
nepedyBajia B IIEHTPl yBarm YKpaiHCBKUX 1 3apyODKHHX HAyKOBIIB. Bapto
3ayBa)XHWTH, MO0 HE 3BaYKAIOYM Ha 3HAYHY KUIbKICTh HAYKOBUX TIpallb HA TEMY
IPOMAJITHCBKOTO CycnuibeTBa, Takux sk B.O. bartanoa, A.P. Kpycsn, H.M.
OHIIIEHKO, TUTaHHSA TPO BEKTOP IMOAAIBIIOIO PO3BUTKY TI'POMAISTHCHKOTO
CYCIUJILCTBA HA OCHOBI ICHYIOUHX 1 MOTEHIINHUX KOHCTUTYIIIWHUX 3acajax Bce e
3aJMIIA€EThCs AUCKYCIHHUM. [leBHI acniekTy HeBM3HAueHOCTI OCHOBHOTO 3aKOHY
HE JJal0Th MOKJIMBOCTI pO3pOOJIATH HOBI €(PEKTUBHI CIEliani30BaHi HOPMaTUBHO-
MIPABOBI aKTH, SIK1 O IPUCKOPHIIA PO3BUTOK TPOMAIISTHCHKOTO CYCTILCTBA.

[Ticast moBHOMAacITabHOTO BTOprHeHHs 24 motoro 2022 poky B 30poiHUX
cuiax YKpaiHM HaliuyeTbcss Oarato JKIHOK, 0COOM PI3HOTO ETHIYHOTO
MOXOJKEHHSI, peirii, Biky Ta npenactaBHuku JITBT. fAkiio eTHiuHe MOXOmKEHHS

npeactaBiukam JI'BT nmoBoauThcst nonatv TPYOHOINNl, IO € JOJATKOBUM
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HABaHTAKEHHSM I/l YaC BOEHHOT'O CTaHYy.

OnHi€r0 3 TOJOBHUX € MPoOsieMa BIACYTHOCTI iHOY01 (hOpMU Ta B3YTTS y
BIMCBKY, HE KaXXy4d B)KE€ IIpO 3acoOM XKIHOYOi TIrl€HH, SKa IOCTYIOBO
Bupimyerbes. OpHak, KyId CEpHO3HINIO € mpobiieMa  TeHIEepHOL
TuckpuMiHaiii. SIK KaXyTh caml JKIHKH-BIHCBKOBOCTY>KOOBIIN, OUIBIIICTh
noOpaTUMIB Ta KOMaHIUPIB CIPaB/i BIAHOCITHCS IO HUX, SIK IO TMOBHOI[IHHUX
Olif1iB, aje TPAaIUISIOThCSA 1 HempueMHi cuTyamii. HaiiGinbmie mpobnem — 13
KOMaHJAMpaMHU CTapuIoro BiKy, caMeé TaKli 4acTO 3HEBAXIJIMBO IUBISATHCS Ha
XKIHOK y BIHCBKY, 0COOIMBO Ha OOHOBUX MO3HINISAX. Y JNESKUX BHITAJKaX KIHKH
BUPIMIYIOTh MPUEAHATUCS 1O HOBOCTBOPEHUX OpWrajg 3 MOJIOAIIAMH
KOMaHJIUpaMH, sIKi He MalOTh TaAKUX YIIEPEIKCHb.

CranoMm Ha TpaBeHb 2021 poky 3a MIATPUMKH TPOMAJCHKUX OpraHizallii
Oyna cTBopeHa poboua rpyna B ['enepansHomy mtadi 3CY mono dbopmyBaHHS
BHYTPIIIIHHOI'O MEXaHI3My pearyBaHHs Ha CEKCyasbH1 JjoMaraHHs. Bianosignum
nenaptramMmeHToM MiHOGOpOHU po3pobiieHo mpoekT 3akoHy Ykpainu «IIpo
BHECEHHSI 3MIH JI0 JIEIKUX 3aKOHOJABUYMX aKTIB YKpaiHM IIOJ0 BPETYJIIOBAHHS
MUTaHHS pearyBaHHs, 3amoOiraHHs Ta MPOTHUJIII MPOsSiBaM AUCKpUMIHAINT 3a
O3HAKOIO CTaTi Ta CEKCYaJIbHUX JJOMaraHb cepel] BINChbKOBOCITYKOOBIIIBY, aJi€ 11e
HE BUPIUIY€E HAIBHUX MPOOJIEM.

13 Oepe3nss y BepxoBHiii Pani3apeecTpyBany 3aKOHOOPOEKT PO
UMBUIbHI TApTHEPCTBA, 3TIAHO 3 SKAM JIIOAM OyIb-SKOi CTaTl MOXYTb
3apeecTpyBaTh CTOCYHKH. [{MBLIBHI MapTHEPCTBA — 1€ JOOPOBUILHUMN CiMEHHUIA
COI03, TOOTO MapTHEpU HAOYBaIOTh CTaTyCcy OJU3BKUX POJAWYIB. Y KOHTEKCTI
Bi{HU 1€ 0COOJIMBO BaXJIMBO, 00 1€ €auHu crnoci0 as npenacrtaBHukiB JITBT-
CHUJIBHOTH MAaTH MOXJIMBICTh y BHUMAJAKY MOPAaHEHHS YM CMEPTI MapTHEpa MaTH
JIOCTYTI JI0O HBOTO 1 yXBAJIIOBATH PIIICHHS.

Y MiHOOGOpOHM 3aKOHOIIPOEKT HE MIATPUMAIIU, APTYMEHTYIOUW TUM, 10 B
3CY Hemae «tucsaa» JII'BT+ BIMCBKOBHX, a TaKOX 3a3HA4YMJIM, IO L€
3aKOHOIPOEKT MPHUPIBHIOE 3apPEECTPOBAHE IIUBUIBHE MAPTHEPCTBO JIO MUTIO0Y i
cynepeuuts ctaTTi 51 KoHcTuTymii npo Te, 1mo 1o IPyHTYETHCS HA BUIBHIN
3T0JI1 YOJIOBIKA I JKIHKH.

CooronHi 711 YKpaiHyd BaXXJIMBOIO € Jiep>kaBHA 1H(opMaIiiHa MomTiTHKa —
MOKa3aTH NepeBaru AJig KOKHOTOo TpoMajsHuHA YKpaiHW BiJl TOTO, IO KpaiHa
MIOYMHAE JKUTH 32 HOBUMH I[IHHOCTSIMH, BHCOKHMH CTaHJApTaMH, 3POOUTH
CBIJJOMOIO MIITPUMKY €BpPOIHTErpalii yKpaiHuamu. Aje, Tpeda po3IJIHYyTH 1
POJIb OpraHiB MIiCIIEBOTO CAMOBPSITYBaHHSL.

Tak, nanpuxnan, y Pekomennauii KoHrpecy micueBux 1 perioHajlbHUX
Bnag €sporu 280(2010) mpo posib MICIEBUX 1 pEriOHATIBHUX OPTaHiB BIAId B
NOTpMMaHHI mpaB moauau Big 19 sxotHs 2011 p. 3a3HavaeThCs, M0
JIEMOKpATIisl 1 MpaBa JIOAUHU € B3aEMO3AIC)KHUMH, IPUIOMY JEMOKpATis, B T.4.
Ha MICIIEBOMY Ta pPETiOHAJIBHOMY DiBHI, HE MOXE ICHyBaTu 0e3 0e3yMOBHOTO
JOTPUMAHHS TIPaB JIOJWHU. Y MOMY K JTOKYMEHTI 3aKpIIUICHO, 10"

- Mo-Tiepiie, MICIEBI 1 perioOHaabH1 OpraHy BiaJu MOBUHHI BUKOHYBAaTH


https://uk.wikipedia.org/wiki/%D0%93%D0%B5%D0%BD%D0%B5%D1%80%D0%B0%D0%BB%D1%8C%D0%BD%D0%B8%D0%B9_%D1%88%D1%82%D0%B0%D0%B1_%D0%97%D0%B1%D1%80%D0%BE%D0%B9%D0%BD%D0%B8%D1%85_%D1%81%D0%B8%D0%BB_%D0%A3%D0%BA%D1%80%D0%B0%D1%97%D0%BD%D0%B8
https://uk.wikipedia.org/wiki/%D0%A1%D0%B5%D0%BA%D1%81%D1%83%D0%B0%D0%BB%D1%8C%D0%BD%D0%B5_%D0%B4%D0%BE%D0%BC%D0%B0%D0%B3%D0%B0%D0%BD%D0%BD%D1%8F
https://uk.wikipedia.org/wiki/%D0%A1%D0%B5%D0%BA%D1%81%D0%B8%D0%B7%D0%BC
https://uk.wikipedia.org/wiki/%D0%A1%D0%B5%D0%BA%D1%81%D0%B8%D0%B7%D0%BC
https://itd.rada.gov.ua/billInfo/Bills/Card/41497
https://www.the-village.com.ua/village/city/city-news/338295-u-minoboroni-ne-pidtrimali-zakonoproekt-pro-tsivilni-partnerstva-lgbtk-viyskovi-vidreaguvali
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Ti 00OB’sI3KH, TIOB’sI3aH1 3 TIpaBaMH JIIOJIMHM, SIKI BUIUIMBAIOTh 3 MIKHAPOJIHHUX
3000B’s13aHb  JIE€p’KaB-wiI€HIB, MpU 1OMY TUIBKM B paMKax CBOIX
MICLIEBUX/PETIOHAIBHUX TOBHOBAKECHb;

- TO-Apyre, MICIEeBl Ta perioHajdbHI OpPraHW BIJIAJIU € HE TUIbKU
MpeJICTaBHUKAMU ILIEHTPAJIBHOTO YPSAy — BOHU 3a0€3MeUyl0Th MpaBa JIIOJAUHU
OJTHOYACHO 3 TUM, SIK BOHH 3/1HCHIOIOThH MICIIEBE CAMOBPSITyBaHHS;

- mo-Tpere, e(eKTHBHE YOpPaBIIHHA € TaKUM YOPaBIIHHAM, SKe
3aCHOBAHE Ha JOTPUMAaHHI Mpas, IPU bOMY BUKOHAHHS 000B’S3KiB, OB’ A3aHUX
3 TMpaBaMH JIIOJUHU, € TUM BHUKJIMKOM, TOJOJAHHS SKOTO MOXE 3MIIHUTH
JIEMOKpATIIO0 Ha MICIIEBOMY DPiBHi;

- TO-4eTBepTe, HeoOXigTHO 3a0e3medyyBaTd, MO0  MICHEBUM 1
perioHaJIbHUM OpraHam By BHUIULIUCS Taki (PIHAHCOBI pecypcH, piBEHb
SAKUX JO3BOJIUTH IUM OpPTraHaM BIaJW HAJICKHUM YMHOM JOTPUMYBATHUCS MpaB
JIOJIMHU 1 TIPU I[bOMY PO3MJISIIATH 1 PO3BUBATU CBOIO BJIACHY HISUTBHICTB JUIS
JIOTPUMAaHHSI 1IUX TIPaB;

- TO-I’SATe, HEOOXITHO 3adydyaTd MPEACTaBHUKIB  MICHEBUX 1
pEerioHaJIbHUX OpraHiB BJAAUd 10 TMIATOTOBKH HAIlOHAJIBHUX CTpATETiH,
MOJITUKK Ta IHAMKATOPIB B Tally3l MpaB JIOJUHU Ui  TOro, 1100
BUKOPUCTOBYBATH iX BHECOK 1 IParHyTH YCBIJIOMJIEHHS HUMHM BIJIIIOBIJAIBHOCTI
II0JT0 TOTPUMAaHHS TIPaB JIFOIWHH;

- TO-1IOCTE, HEOOXIJHO 3a0XOYyBaTH MICIEBl 1 PEriOHajbHI OPraHH
BJIAAM 1O TOro, 00 CHpUATA JOTPUMAHHIO MpPaB JIOJUHU Yepe3 I1HIIaTUBU
MPOCBITHUIILKOTO XapakKTepy, a TaKOX 3aBISKU 3IMCHEHHIO MICIEBHUX 1
perioHaIbHUX TUTaHIB JIii;

- TI0-CbOME, HEOOXITHO CHPHSITH CTBOPEHHIO HE3aJIeKHUX MEXaHI3MIB
PO3IIIAly CKapT Ha MICIIEBOMY Ta PETiIOHAILHOMY PIBHI, 1, 30KpeMa, CTBOPIOBATH
HE3aJIeKHI OpraHv, Takl SK MICIEBl 4YHM perioHajbHl OMOyJCMEHH abo
YIOBHOBXEHI, 3/1aTHI 3HAWTH BIATIOBII B TUX BHIMAAKax, KOJIU IpaBa JIOJIUHU
MOBHOIO MIPOIO HE JIOTPUMYIOTHCS, 30KpeMa, IIPU HaJIaHHI MMyOJIYHUX TIOCIYT Ha
MICIIEBOMY PiBHI TOIIIO.

Y  nmanux Pexomenpamisx Konrpec ocoGnmBO — Harojomrye, IIo
HaWBaKJIUBIIIE 3HAYCHHS JIJTS TTOJIINIIICHHS CTAHOBUIIA B TaTy3i IIpaB JIOIUHU B
€Bpori Ha BCIX PIBHSAX MA€ OCBITA 1 IPUNHATTSA BIANOBIIHUX CTAHAAPTIB.

Hayxosuii kepienuk: nouieHT Kadeapu MI>KHAPOTHOTO 1 €BPONEHCHKOro TpaBa
IOpUIUYHOrO  (pakynbTeTy XapKiBCBKOIO HAI[IOHAJBHOIO YHIBEPCUTETY 1MEH1
B.H. Kapasina, kanauaar ropuauaHux Hayk, goteHT €.b. Titos.
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ITPABO HA KOMIIEHCAIIIIO OKPEMUX KATET'OPIA OB’EKTIB
HEPYXOMOI'O MAMHA, MTOIIKO/KEHOI'O TA 3HAIIIEHOI'O
BHACJIIJIOK BOHOBHUX /I, B ACIIEKTI €BPOIIEMCBKHUX
CTAHJIAPTIB 3 IIPAB JIIOAUHA

®egoros s CepriiioBuy,
acIipaHT IOPUINIHOTO (PaAKYIBTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcutety imeni B.H. Kapasina

30poitna arpecis Pociiicekoi ®eneparii npoTd YKpaiHM CHOpPHYMHUIIA
JKaxXJIMBl PYWHYBaHHS, MUIBHOHM JIIOJEH BTpaTHJIM CBOi JOMIBKH. 3a TaKuX
o0CTaBHH JepkKaBa, SIK IHCTUTYIliSA, 110 BOJIOJAIE BIAJ0I0 Ta pecypcamMu, Mae
HECTHM  BIANOBIANBHICTH 3a  Oyaromoiydusi  cBOix  rpomajsH. Llg
BIIMOBIJANBHICTD TIOJIATA€ HE JIMIIE B 3aXMCTI iXHIX IIpaB 1 CBOOOH, ale
3a0€3MeUeHH] CIPaBEJIMBOCTI Yy BHUIIAJAKaX, KOJM BOHU 3a3HAIOTH IIKOM.
OpHuM 13 KITIOYOBUX ACMEKTIB I€T CIIPaBEUIMBOCTI € MPABO HA KOMIIEHCAIIIIO 3a
MOIIKOJIPKEHHS Ta 3HUIIECHHS 00 €KTIB HEPYXOMOro MaiiHa BHACIiJI0K OOHOBUX
IH, IKy JAeprkKaBa MOXe i 3000B's13aHa HaJJaBaTH.

HeBin’eMHICTh TMpaBa BJAacHOCTI Ta NpaBO Ha e(QEeKTUBHUN 3aci0
MPAaBOBOI0 3aXHCTYy LBOTO IIpaBa 3aKpilVICHO B 0OaraThoX MIXKHAPOJIHUX
JIOTOBOpax sIK YHIBEPCAJIBHOTO TaK 1 PEriOHAJbHOIO XapakTepy. 30Kpema,
Crarra 17 3arasnbHOi Aekapallii IpaB JIOAUHU BU3HAE MPABO KOXKHOI JIFOJIMHU
BOJIOJIITH MallHOM SIK OJTHOOCOOOBO, Tak 1 pazoM 3 iHmmMU [1]. BignoBigHo a0
crarti 1 Ilpotokomy [ nmo KonBeHiii npo 3axucT TmpaB JIOAWUHU 1
OCHOBOIIOJIO)KHUX CBOOOJ, KO’kKHA (hi3M4HA a00 IOpUAMYHA O0cob0a Mae MPaBo
MHUPHO BOJIOAITH CBOiM MaitHOM. HixTo He Moke Oyt mo30aBiieHHI CBOTO
MailHa 1HaKmie $AK B I1HTEpecax CYCIUIbCTBA 1 BIAMOBIIHO O YMOB,
BCTAHOBJICHUX 3aKOHOM 1 3araJibHUMH ITPUHIIMIIAMH MIXKHAPOHOTO TIpaBa [2].

VY KOHTEKCTI X Ta IHITUX MIKHAPOIHUX JIOTOBOPIB TeéMa KOMIIEHcAIlll 3a
OKpeMi KaTeropii MaiiHa, MOIIKOHKEHOTO a00 3HHUIICHOTO BHACIIIOK BOEHHHX
T, BIIKPUBAE IUPOKI MOMIMBOCTI JJiA aHaji3y Ta obroBopeHHs. [lo-miepie,
BUINI€3a3HAYEHI MIDKHAPOJHI JOTOBOPHM BHU3HAIOTH MPaBO Ha BJACHICTH
byHIaMEHTAIPHUM TIPaBOM, a IIOMIKO/PKEHHS a00 3HMINCHHS BJIACHOCTI B
pe3ynbTaTi BOEHHMX M1 € (akToM ioro nopyueHHs. [lo-apyre, mpuHuunu
MPOTNOPILINHOCTI Ta HEOOXIJHOCTI: BIANOBIAHO 10 cTaHaaptiB €C, Panu
€Bponu, 3ax0/1, 10 0OMEKYIOTh MpaBa JIOAUHU, MaIOTh OyTH MPONOPILIHHUMU
Ta HEOOXITHUMHM JJIsi TOCSATHEHHS 3aKOHHOI METH, 1 Il MPUHIIUIIA MaloTh OyTH
BpaxoBaHI MpH BUIUIATI KOMIIEHCAIlli 3a KOy, 3aMoAisHy MailHy BHACIiJIOK
BoeHHUX niid. [lo-Tpere, icHye 3000B'sI3aHHA JIepKaBU TIEpPed  CBOIMH
rpoMajiTHaMU, a caMe JiepKaBu 3000B's13aH1 3aXUIATH TIPaBa CBOIX TPOMAJISH, y
TOMY YHCII TpaBa BIACHOCTI, 1 3000B'A3aH1 BIAIIKOIOBYBATH OyAb-AKYy IIKOIY
abo pyiiHyBaHHS, 10 BHHHUKIHM. [lo-ueTBepTe, MIXKHAPOIAHI CTaHAAPTH Ta
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MDKHapojiHa Jonomora. Mi>kHapo/IHI YHIBEpCaabHI Ta pEeriOHabHI JOKYMEHTH 1
CTaHJAApTH MOXKYTb HAKJIQJaTH Ha JIep>KaBU 3000B'I3aHHS BIJIIKOJOBYBATU
30UTKH, 3aBjJaHl BINCHBKOBUMH JIsIMH, TOJI SK MDKHAPOJHE CIIBPOOITHUIITBO 1
JIOTIOMOTa TaKO Ba)XJIMBI ISl BIIHOBJICHHS MaifHOBUX IpaB >kepTB. [lo-m'sre,
3a0e3MeueHHsl MPaBOCY IS Ta JOCTYIY 110 MpaBocyalis. Baxinuo 3abe3neuunTy,
00 >KePTBU MaJIM JOCTYN J0 MPABOCYIAS 1 MOTJM BHUMaratu KOMIICHCAIIIT 3a
IIKOJTy, 3aB/IaHy IXHbOMY MaiHy, 4epe3 Cy/J0BI Ta aIMiHICTPaTUBHI MPOLIETypH.

Hesiki nepxxaBu €C Bxke MalOTh IEBHUH JAOCBIJ MIOJ0 BUILIATH JEPKABOIO
KOMIIEHCAIll 3a TMOIIKO/HPKEHHS Ta 3HUIIEHHS OO0 €KTIB HEPYXOMOTo MaifHa
BHaCHII0K OoioBux nid. 3okpema, B Pecmy6Oumini Kinp mpaBuna 1 momituka, mo
3aCTOCOBYIOTBCA TaKOi KOMIIEHcalll, B KOXHIM Trpomajal BiApPI3HSAIOTHCS.
Kinpiotu-Typku npuitHsiim 6anbHy CUCTEMY, sIka BKa3ye Ha MOIMEPEHI CTaTOK
1 maitHOBUH ctaryc. Typenpki KImpioTh NpUHHSIIM OalbHY CUCTEMY, 3aCHOBAHY
Ha MOTNEePETHHOMY T00pOOYTI Ta MAHOBOMY CTaTycCi (Ti, XTO MaB OiJibllle MaiiHa
Ha TIBIHI, 3apoOJisiau Ouiblie OadiB 1 MaJM Kpaill MOXJIUBOCTI B ILLIOMY).
['pexu-kinpioT Manu OUIBII CIPABEIJIUBY CHCTEMY, 3aCHOBAaHYy Ha CTaTycCi
BIIO (Bummit crtatyc BIIO o3HauaB piBHUIM AOCTYyN 10 JEpKaBHUX IPOrpam
KOMIICHCAIIIH JIJIs BCiX).

V¥ Xopgarii pillieHHs MO0 KUTJIOBOI HEPYXOMOCTI, SIK1 3aCTOCOBYBAIHUCS
1o 1995 poky, Oynu nyxe cxoXi Ha 3aKOH MpO peKoHCTpykuito. el 3akoH
MICTHB TOYHI JaH1 Jyisl 3a0€3MeUeHHs PEeKOHCTPYKIlli BIAMOBIIHO A0 MacIITady
MONIKO/KEHB 1 CKJIaTy CIMEH, sIKi TaM MpOoXKUBatoTh. O0'€KTH, IO MiJISTAIOTh
BIJIHOBJICHHIO - (D13WYH1 aKTHUBH, TaK1 K 3pyHHOBaHI a00 MOLIKOKEH1 OyIUHKH,
KOMepLiiHl OyaiBial Ta ¢epmu. JIroasM B SKOCTI KOMIIEHCALli TPOMOHYBAINUCH
Takl BapiaHTH: 1. peMOHT 1 BITHOBJICHHS OyxAiBenb 1 OyAMHKIB 31 CTYNEHEM
nomkokeHHs I, II 1 III, a Takox QinancoBa momomora 2. peKOHCTPYKIIiS Ta
po3MilieHHs1 OyniBenb 1 OyAuHKIB 31 crynmeHeM mnomkomkenns [V, V 1 VL
Jlep>kaBH1 KOIITH MalOTh BUKOPHUCTOBYBATUCh HA PEKOHCTPYKIIIIO 30BHIIIHIX Ta
BHYTPIIIHIX POOIT Ta HAJAHHS BIAMNOBIAHOTO OOJaJHAHHS, 10 Mae Oyne
BU3HAYEHO OKPEMO 3a PIillleHHSM Jlep>kaBHOTO areHTCcTBa 3 MUTaHb >KUTIOBO-
KOMYHQJIBHOTO TOCHOJAapCTBAa Ta OYIBHHUIITBA. PEKOHCTPYKIlisS BKIIIOYAE SK
PEMOHT MOILIKOKEHb, TaK 1 HOBE OyIIBHUUTBO. 3. PEMOHT a00 PEKOHCTPYKIIIS
3araJJbHUX YaCTHH Ta HECYYHX KOHCTPYKIIi xuTia [3, c. 8-9].

[Ilogo  HAaLIOHATBHOTO  3aKOHOJABCTBAa, 3akoH  Ykpainum  «IIpo
KOMIICHCAIlIF0 3a TIOMIKO/)KCHHSI Ta 3HUIIEHHS OKPEeMHX KaTeropidi o00'€KTiB
HEPYXOMOTr0 MaiiHa BHACHIAOK OOMOBHX Miil, TEPOPUCTUUHHUX aKTIB, AUBEPCIH,
CIOpUYMHEHUX 30poiHOoI0 arpeciero Pociiicekoi ®Denepanii npotu YKpaiHU»,
IPYHTYIOUUCh Ha TPHUHIMNAX 3araibHOl Jekiaparlii nmpaB jroauHu, [lepmroro
npotokony 10 KoHBeHIii mpo 3aXuCT mpaB JIOJUHU 1 OCHOBOIIOJIOXKHUX CBOOOT,
IHIIUX MIKHApPOJHUX JOTOBOPIB, BU3HAUa€ IIPaBOBI Ta OpraHi3aliiiHl 3acaau
HaJlaHHS KOMIICHCAIll 3a TOIIKO/DKEHHS Ta 3HUINCHHS OKPEMHX KaTeropii
00’€KTIB HEPYXOMOTO0 MaiHa BHACIIIOK OOWOBMX i, 30KpeMa, MeXaHI3M
Ha/IaHHS KOMITEHCAITi1 3a TIONTKO/DKeHe ab0 3HUIIeHe MaiiHo [4].
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Otxe, MOPSAOK OTPUMaHHS KOMIIEHCAIlli Mojsirae B HacTynmHomy. [lo-
nepie, ciiJ MOJaTH 3asBy MpO BUILIATY KOMIIEHCAIlli 10 OpraHy BUKOHAaBYOi
BJIaJY, IO peali3dye JAepKaBHY TMOJITUKY Y cdepi OyaiBHUIITBA, abo
YIOBHOBaXEHO1 HUM OCOOH.

[lo-npyre, npomatu A0 3asBM JOKYMEHTH, L0 MIATBEPIKYIOTH IMPaBO
BJIACHOCTI Ha TOMIKO/KEHE MAiHO, aKT OTJISAY MOIIKO/HKEHOro MaifHa Ta iHI
nokyMmeHnTu. Ilicns momaui 3asBU HEOOXITHO AOYEKATHUCS MPHUI3AYy CHEIialbHOI
KOMiCli, SIKa TIOBHHHA OI[IHUTH BAapTICTh MOIIKOJKEHb, CKJIACTH akT Tpo
MOIIKO/)KEHHsI 1 3aikcyBaTH TOYHHUM XapaKTep IMOIIKOKeHb. Ha migcrasi
[FOTO aKTy MOTIM MPOBOJATHCS BIIHOBIIOBAIbHI poOOTH. JI0 TOKYMEHTIB, IO
MITBEP/KYIOTh 3HUIIEHHA (DI3UYHOTO MaliHa, BIJHOCATHCS JOKYMEHTH
TEeXHIYHOI 1HBEHTapH3allii, 110 MiATBEPIKYIOTh (PaKTHUHE 3HUIICHHS (PI3UIHOTO
MaiiHa, TOBIKM 3 OpPraHiB BHYTPIIIHIX CIpPaB, aKTHU PO MOXKEKY Ta BUCHOBKH
MOCaJI0BUX OCIO 1HIIMX YCTaHOB a00 OpraHizailii, siki MarOTh MOBHOBaXEHHS
HiATBEP/UKYBaTH (PAaKT 3HMILEHHS MaiiHa. Takox HEOOXIJHO 3apeecTpyBaTH B
JlepaBHOMY pEeCTpl peyOBHUX MpPaB Ha HEPYXOME MailHO, 1110 MPaBO BIACHOCTI
Ha 3HECEHE MailHO mnpunuHuwiocs. [lngd 1poro mnoTpiOHO 3BEPHYTUCS [0
JIEP’KaBHOTO pEeCTpaTopa Ta MOJATH: aKT OOCTEKEHHS KHUTIOBOro (OHIY,
JOKYMEHTH, 110 MIATBEPKYIOTh IPABO BIACHOCTI HA MAMHO.

[To-Tpere, pillleHHs PO BUILIATY KOMIIEHCALIT IpuiiMaeThest mpotarom 10
poOOUYUX JHIB 3 JHS HAAXOKEHHA 3asBU. Po3Mip KOoMIeHcallli BU3HAYAETHCS
Ha MIACTaBl pPE3yJbTAaTiB OLIHKKM BapTOCTI BIJIHOBIIOBAJIBHUX POOIT 3
ypaxyBaHHSAM pO3MIpPY IIKOJY, 3aBJaHOI BIANOBIJHOMY HEPYXOMOMY MaiiHy,
BIIMOBITHO 10 METOAMKH, BcTaHOBIeHOT KabGinerom MiHicTpiB VYkpaiHu.
MakcumanbHuil po3Mip KOMIIEHcalli 3a 00'€eKT HEPyXOMOCTI HE MOXKe
nepeBuiryBaT BapTocTi 150 KBagpaTHHMX METpIB I OAHOrO 00'€KTa
HEPYXOMOCTI.

[To-ueTBepTte, y pasi I'polIOBOi BUIUIATH, BUIUIATA MEPEPAXOBYETHCS Ha
paxyHOK BJIACHUKA MOILIKOPKEHOro MaifHa mpotsrom 10 poOGouux IHIB 3 JHS
OPUIHATTS PIIICHHS MPO BUILIATYy KommeHcarlii. Takoxk, 3aMiCTh T'POIIOBOL
BUIUIATA BJIACHUK NOIIKO/DKEHOTO MaiiHAa MOXKE OTPUMATH HOBHUM KUTJIOBUU
OyAMHOK, IUIOMa SKOTO HE TIEPEBHINY€E IUIONLYy TOMIKOMKEHOTO MaiHa.
OnmepxyBaui TakoX MalTh NPaBO Ha OTPUMAHHS MaliHa, BapTICTh SIKOTO
NEPEeBUILY€E TPAHUYHUN pO3MIp KOMIIEHCAllli, ajge MOBUHHI CIJIATUTH PI3HUIIO
MIXK BapTICTIO MaiiHa Ta CyMOIO KOMIIEHCAIIi.

®di3uyHl 0co0H, SKI € TpoMajasHaMu YKpaiHM Ta MalwTh MpaBO Ha
OTpUMaHHsI KOMITEHCAIlli BIJIMOBIIHO JO BHUIIE3a3HAUYEHOTO 3aKOHY, II€: 0COOH,
K1 1HBECTyBaJM a00 CIIOHCOPYBaJM OYAIBHUITBO >KUTJIOBOI HEPYXOMOCTI, Ha
aKy Oyno HamaHO J03BUI Ha OYIIBHMIITBO, ajie siKa II€ HE BBEJCHA B
EKCIUTyaTaIlito; WICHH >XUTIOBO-OY/IIBEIBbHUX KOONEPATHUBIB, SKI MpUIOAIN
KBapTUpy a0o0 IHIIY XUTJIOBY HEPYXOMICTh y KOOIEpaTuBi, ajie HE OTPUMAJIH
IpaBO BIACHOCTI Ha KBapTHpy; a00 CHAagKOEMI BUIIE3a3HAYEHUX OCIO.
OO'eqHaHHs  CIIBBJIACHUKIB  0araTOKBapTUPHOTO OyAWHKY, KOMIaHii 3
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yOpaBaiHHSI OyJAMHKOM Ta >KUTJIOBO-OYiBENIbHI KOOIEPATHBU TaKOX MAaloTh
IpaBO Ha BIAMIKOAYBaHHA Yy pa3l [ONIKO/PKEHHS CHUJIBHOTO  MaiHa
OararokBapTUpHOro OynWHKY. BHMOrm MoXHa MOJAaBaTH IIiJl 4Yac BOEHHOTO
cTaHy Ta mpotsroM 90 kalleHJapHUX JHIB MiCJ]A 3aKiHYEHHs a00 CKacyBaHHS
BOEHHOTO CTaHY.

Maemo popaTv, MO NPUHIUON TMPOMOPLIMHOCTI Ta HEOOXIAHOCTI B
JEMOKPAaTUYHOMY CYCIIJIBCTBI € B@KJIWBUMH TPUHIUNAMH, SKI  CJIJ
3aCTOCOBYBATH IPU BHU3HAYEHHI PO3MIpY KOMIIEHCAIii 3a MOLIKOMKEHHS a0o
3HMINCHHS MaifHa BHACIIIOK BOEHHUX Mii. [TpuHIMT mponmopiiiftHOCTI 03HAYaE,
IO PO3Mip KOMIIEHCAIlii MOBHUHEH BIAMOBIIATH PEAJLHOMY PO3MIpY IIKOJH,
3aBJIaHOI MalHy. [HIIMMH CITOBaMu, BJIACHUK IMOIIKOJKEHOTO0 MailHa MAa€ MPaBo
OTpUMATH TaKy CyMy KOMIICHCAIlli, SiKa JO3BOJIUTh HOMY BIJIHOBUTH BTpAuCHE
MaiiHO a00 mpuadaTH piBHOILIIHHE MaiHO. [IpuHIIMI HEOOX1MHOCTI O3HAYAE, IO
KOMIICHCAIllsl TIOBMHHA HaJaBaTUCSA JUIIE B TOMY O0O0Cs31, SKUW JIHCHO
HEOOXITHUW IS BIAIIKOJAYBaHHS IIKOAW. [HIIMMM cloBamu, BIACHUK
MOIIKO/PKEHOTO MaifHa HE Ma€ IMpaBa Ha HEBUIIPAB/IAHO OUIBITY KOMIIEHCAIIIIO,
HIXK (haKTHYHI 30UTKH.

3okpema, B 3akoHi Ykpainu «[Ipo kommeHcarlito 3a MOUIKOHKEHHS Ta
3HMILEHHS OKPEMHX KaTeropiii 00'eKTiB HEPYXOMOro MaiiHa BHACIIII0K OOHOBUX
N, TEPOPUCTHUYHUX aKTIB, JMBEPCIM, CHPUYMHEHHX 30pPOMHOIO0 arpeciero
Pociiicekoi ®enepanii npotd  YKpaiHW» NPUHLMINKA OPONOPLIMHOCTI Ta
HEOOX1THOCTI peasi3ytoThCsl HACTYITHUM YHHOM:

1. Po3Mmip BiIIIKOAYBaHHS BM3HAYA€ThCS HA OCHOBI PUHKOBOI BAapTOCTI
MOIIKO/KEHOTO a00 3HMIEHOro MaiHa. I 1bhOoro BUKOPUCTOBYETHCS
METOJIMKa OILIIHKK MaifHa, 3aTBeppkeHa Kadinetom MinicTpiB YKpaiHu;

2. BcCTaHOBIIOETHCS TPAaHWYHUN PO3MIp KOMIICHCAIll 3a OJUH 00'€KT
HepyxomocTi. g moma He Moxke nepeBuiryBatu 150 KB. M;

3. BrnacHUK MONIKOIKEHOTO MaiiHa Ma€ MPaBO HA KOMIIEHCAIIO JIUIIE 3a
YMOBU HaJaHHS BCiX JOKYMEHTIB 1 JIOKa3iB, HEOOXITHUX IS I1ATBEPKSHHS
fioro mpaBa BacHOCTI Ta (paKTy MOIIKOHKEHHS ab0 3HUIIICHHS MaitHa [4].

Takum ynHOM, OGOMOBI Aii Ha TepUTOPIi YKpaiHU MPU3BEIH O 3HAYHUX
pyHHYBaHb, BKJIIOYAIOYH TIOMIKO/DKCHHS Ta 3HMINCHHS HEPYXOMOTO MaiHa
MUIBHOHIB JItoJIeM. VY BIANOBIIHICT 10 MDKHAPOJHUX YHIBEpPCAJIBHUX Ta
perioHaJIbHUX JIOTOBOPIB B c(epl MpaB JHOAUHU B YKpaiHi NPUIAHATO HUBKY
HOPMATHBHO-TIPABOBUX aKTiB, IO PEryJIOTh NHUTAaHHSI KOMIIGHCAIli 3a
MOIIKO/KEHE Ta 3HUIICHE HEPyXOME MaiHO BHACHIJOK OONOBUX i, MIO
Oe3MepevyHo € MO3UTUBHUM KpokoMm. OJHaK Tpolec OTPUMaHHS KOMIIEHCAIT
MOKe OyTH TPUBAJIMM Ta CKJIAHUM, & TAKOX ICHYE Psi/i MPOOJieM Ta BUKIIUKIB, 3
SKUMH CTHKAIOThCS OCOOHM TIpW peaiizamii 1bOro mpaBa, fKi MOTPEOYIOThH
SKHAWUTIIBUIIOTO BUPIMICHHS IUISIXOM BU3HAYCHHS BIAMOBIAHUX MPOIEAYP
Kabinerom MiHicTpiB Ykpainu.

Kpim Toro, BBa)kaeMo, o0 KOMIICHCAIIMHUN MeEXaHi3M, mependadeHuit
3akoHoM Ykpainu «[Ipo kommeHcalrito 3a MOMKOHKEHHS Ta 3HUIIIEHHS OKPEMHUX
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KaTeropii 00'eKTIB HEPYXOMOI'O MaitHa BHACIIIIOK OOMOBHX J1i, TEPOPUCTUIHUX
aKTiB, JUBEpCid, CIpUYMHEHHMX 30poitHOI0 arpeciero Pociiickkoi deneparrii
npotu YKpainum» Mae OyTH pO3UIMPEHUN B YaCTHUHI HAJIIJICHHS 1HO3EMIIIB Ta OC10
0e3 TpoMaJsgHCTBA, IO IepeOyBalOTh B YKpaiHI Ha 3aKOHHHUX IIiJICTaBax,
IIPaBOM Ha KOMIICHCAI[i}0 32 TIOIIKO/KEHHS Ta 3HUINEHHS OKPEMHUX KaTeropii
00’€KTIB HEPYXOMOTO MaifHa BHACTIOK OoioBumx miii. Hapasi, sk mMu Bxke
3a3HaYaJId BHIIE, TAKe MTPaBO MAIOTh JIMIIIE TPOMAISTHA Y KpaiHH.
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IF'EHAEPHA PIBHICTb B ACIIEKTI PEAJIIBALII ITPAB JIOAUHH:
ITOPIBHAJIBHUU AHAJII3 IIOJITHUKU €C TA YKPAIHHN

HITranbko Oaexkcanap OJieroBuy,
CTY/ICHT IOPUINYHOTO (HaKyIbTETY
XapKiBCHKOTO HAI[IOHAILHOTO
yHiBepcurety imeni B.H. Kapazina

['ennepna piBHICTH € OAHIEIO 13 LIHHOCTEW €Bpomeiicbkoro Coro3y Ta
Ykpainu, 3a OCTaHHI IT'ATACCIT POKIB MIXKHApOJHA AISUTbHICTH CIIpSMOBaHa Ha
IIPUBEPHEHHSI YBaru CTOCOBHO IIi€i TeMU. IIporosomieHHs reHaepHoi piBHOCTI
O3Haua€e BU3HAHHS LIHHOCTI, IO MOJIATAE B JOCATHEHHI PIBHUX MOKJIMBOCTEH Ta
CTAHOBHMINA JJIA >KIHOK 1 YOJIOBIKIB y BCIX acHeKTaxX CyCHiIbHOTO XHUTTS. Lle
JOCATAETHCS IIJISIXOM 3a0€3MEeUYeHHsI PIBHUX IPaB Ta MOXKJIMBOCTEH ISl 000X
CTaTel, NPUIMUHEHHS TeHIEPHOI JUCKPUMIHALI Ta BUKOPUCTAHHS CIELIabHUX
3aXO0JIB JJI1 YCYHEHHS HEPIBHOCTI Y MOXJIMBOCTSIX MK JKIHKaMH 1 YOJOBIKAMH
y peamizaiii ixHix npaB. Crarra 24 Kouctutyiii YkpaiHu BU3Hayae, 110 BCi
rpOMaJIsHA MarOTh OJIHAKOBI IIpaBa Ta CBOOOAM NEpe] 3aKOHOM, HE3aJIEKHO Bij
crati. lle o3Havae, 1m0 HIXTO HE MOXe OyTH JUCKPUMIHOBAHHUN 4Yepe3 CBOIO
ctath. Lle BaxnuBo 11t 3a0e3ne4eHHs] TeHAEPHOI PIBHOCTI B YKpaiHl, OCKUIbKU
e 3ano0irae Oyab-aKii (popmMi HEPIBHOCTI YOJIOBIKIB 1 )KIHOK MEpes 3aKOHOM Ta
B 1HUX cepax xkurtd. Kpim Toro, crarts 24 BuU3Hae HEOOXIAHICTh 3aXUCTY
paB KIHOK, IO € BaXJIMBUM aCIEKTOM 3a0€3MEeUeHHs M'eHJEPHOI PIBHOCTI B
YKpaiHCbKOMY CYCITJIbCTBI.

Peanizariisi reHaepHoi piBHOCTI 3a3BUYail MOYMHAETHCS Ha JEP>KaBHOMY
piBHI, Yepe3 MPUIHATTS CIEHIaIbHUX MOJIITUK Ta 3aKOHIB, 1110 TAPAHTYIOTh PIBHI
mpaBa Ta MOXJIMBOCTI JJIsl )KIHOK 1 4OJIOBIKIB. Taka MOJITHKA, KA CIOpsIMOBaHA
Ha 3a0e3leueHHs] TEeHJIEPHOI PIBHOCTI, HA3UBAETHCA TEHACPHOIO TMOJITHUKOIO.
Bona oxoruttoe pi3Hi cpepu KHUTTS, BiI OCBITH JI0 Mpalli 1 TOMITUKH. MexaHi3m
3a0e3MeUeHHs] TeHACPHOI PIBHOCTI BKIIIOYAaE B ceO€ CUCTEMY OpraHizariiiHux
CTPYKTYp Ha MDKHApOJHOMY, PETIOHAIBHOMY Ta HAIllOHAJIBHOMY PIBHSIX, SIKI
MpaIo0Th HA MIATPUMKY LIIHHOCTI TeHaepHoi piBHOCTI. Lli opranizaiii MOXyTb
OyTH SIK JEp>KaBHUMHU 1HCTUTYIISIMU, TaKk 1 HENpUOYTKOBUMH OpraHizallisiMu
IPOMAJITHCHKOTO CYCHJIBCTBA.

Sk cBigUaTh pe3ysbTaTh MI>KHAPOAHUX MOPIBHSUIBHUX 3BITIB 1 0a3 JaHUX,
KpaiHu €BpoCor03y — 1€ JIAEpU Y CBITI 3a KUIBKICTIO 3adydeHHS >KIHOK J0
HalllOHAIBHUX MapaaMeHTiB. OKpiM TOro, HaBiTh HA PiBHI CTPYKTYyp €C KiHKH
ctaHoBysATh Ounbiie 30% wuneHiB €Bpomneiickkoro Ilapmamenty. Maibke Bin
noyaTky 3acHyBaHHS €C i1esd Ta LIHHICTh T€HJEPHOI PIBHOCTI BTUIIOETHC,
nepeayciM, Ha jaepaBHoMy piBHI. [lepri i/1ei piBHUX MpaB 1 MOXKJIMBOCTEH IS
JKIHOK 1 YOJIOBIKIB, 30KpeMa, y cdepi puHKY Tpaili, 3adikcoBaHi e y PUMCbKUX
noroBopax (1957). Hani BOHH PO3BUBAIKCS Y HU3Il HACTYMHUX A0ToBOpiB €C,
YPI3HOMAHITHUJIMCS TPOOIEMATHUKOIO 1 Hapas3l CTOCYIOTHCS TAaKWUX KITFOUOBUX
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HarpsMiB 3a0e3nedYeHHs TeHIePHOI PIBHOCTI, sIK cdepa mparli, JOCTYII KIHOK J0
NPUMAHATTS PillIeHb, TONEPEIKEHHS TeHASPHOr0 HacuiasCTBa [1, ¢.36].

HamionanpHa mporpama piBHUX MOMJIMBOCTEH IS JKIHOK 1 YOJIOBIKIB y
JIutei y 2010-My BcTaHOBMJIa MPIOPUTETHOI METOK CKOPOYEHHS PO3PHUBY B
OIUIaTi Mparli, 1 OJTHUM 3 KPOKIB CTaJl0 CYTTE€BE 30UIBIICHHS PiBHA 3apruiaT y
CEeKTOpaxX EKOHOMIKH, € MPalOI0Th MEPEeBAXHO XKIHKM — TaKUX SK OCBITa,
MUCTEIITBO 1 KyJlbTypa, colliaibHa pobdoTa [2, c.1].

€ppomnericekuii Coro3 mparroe Haj MOJIMIICHHSIM TeHACPHOT MONITHKH,
BUKOPHCTOBYIOUM JBONPUHLMIOBHM migxia. Ilepmmit — 1we rengepHa
NPIOPUTETU3ALIIS], KOJU TeHIEPHI aCTIEKTH BKIIOYAIOTHCS 0 Pi3HUX cep, TaKux
K COLIaJIbHO-€KOHOMIYHI Ta MOMITUYHI. [pyruil — chemianbHi 3aX0Au, IO
CTaBJIATh Ha MEPIIUHI TUIaH TeHJEPHI MPOOIIEMHU.

[Ilo6 3abe3nmeyuTH pIBHICTH Y CYCHUIBCTBI, IIBEICHKUN MapIaMEHT
NPUIHSAB PIIIEHHS PO 3alpOBAPKCHHS TMOJITHUKKA TEeHJEpHOi piBHOCTI. MeTta
MOJIITUKU TE€HJIEPHOI PIBHOCTI MOJSTAa€E B TOMY, IIOO KIHKM 1 YOJOBIKM MaJH
OJIHAaKOBI MOXJIMBOCTI BIUIMBATH Ha CYCIUIBCTBO 1 CBOE€ BIJIACHE J>KHUTTS. 3a
3akoHoM Yy IlIBemnii icHye AB1 cTati: 4osoBiva 1 xkiHo4a. CaMe Ha HUX 3aCHOBaHA
MOJIITUKA T€HJIEPHOI PIBHOCTI. ICHYIOTh TaKOX JIIO/IH, SIKI HE BBaXKAIOTh ceOe Hi
JKIHKaMH, H1 4OJOBIKaMH, a00 sSKi BITHOCATH ceOe q0 1HIIOI CTaTi, HDK Ta, 3
SIKOYO BOHU HapOHIUCh [3, c.1].

Ilepm 3a Bce, TeHIEpHA PIBHICTh MOXE BIUIMHYTH Ha MOXJIMBOCTI
OTPUMAaHHS OCBITH Ta PO3BUTKY SIK CTyA€HTa. Y KpaiHax, /i€ ICHYIOTb CHJIbHI
MOJIITUKU TE€HAEPHOI PIBHOCTI, WMOBIpHO, Oyzae OuIbllle MOKIUBOCTEH IS
KIHOK Yy cgepl BHILOI OCBITM Ta HAyKOBO-AOCHIAHOI AisuibHOCTI. lle Moxe
o3HayaTh OLIbIIe MporpaM IMIATPUMKH, CTHUICHIIN YU MOXKJIMBOCTEH JIJIst
3aJlydeHHsI 0 HAyKOBUX JOCIHIKEHb. Jpyre, reHaepHa PiBHICTh TaKOX MOXKE
BIUTMBATU Ha MalOyTHIO Kap’epy. Y KpaiHax 3 pPO3BUHYTHMH TOJITHKAMH
TeH/IEpHOT PIBHOCTI MOXe OyTH OUIbIlle MOXXJIMBOCTEH IS y4acTi B PI3HUX
mporpamMax CTaXyBaHHS, poOoYMX rpymnax Ta 1HmHX (popmax mnpodeciitHOro
po3Butky. Kpim TOro, Oi3Hecm Ta opraHizamii MOXYTb AaKTHBHO NIyKaTH
PI3HOMAaHITHICTh Y CBOIX KOMaHJaX, IO CTBOPIOE JOJATKOBI MOMJIMBOCTI IS
CTYJICHTIB HE3aJIEXKHO BIJ] iX CTaTl YU T€HACPHOI 1ICHTUYHOCTI.

VYkpaina mocsriia TMEeBHOro mporpecy y cdepi COpusHHS TeHISPHii
PIBHOCTI Ta PO3MIMPEHHS IMpaB 1 MOXKIMBOCTEH JXKiHOK. OIIHIOIYH B IUIOMY
CHUCTEMY T'eHJIEPHOTO 3aKOHOAABCTBA, CEPE/I MO3UTHUBHUX PUC MOXKHA BIIMITHUTH:
KOHCTUTYI[IHHE 3aKpIIJICHHS MPUHLUITY PIBHOCTI, B T.4. PIBHOCTI CTaTei,
HAsBHICTh CIEIIAJbHOIO TEHJEPHOTO 3aKoHYy. [‘eHaepHEe 3aKOHOJABCTBO
VYkpainu 3arajoMm Moxke OyTH BH3HA4YEHHE SIK TeHJEepHO 30amancoBane. [Ipote,
HE3Ba)KAIOYM HA JOCSITHEHHSI, MONPH MPUEAHAHHS 10 MIKHAPOAHUX yroj Ta
YXBQJICHHsI HAIlIOHAJIBHOTO 3aKOHOJABCTBA TPO PIBHI IpaBa Ta MOMKJIHBOCTI
JKIHOK 1 YOJIOBIKIB, IPOOJIEMH y cpepl PO3IMUPEHHS MPaB 1 MOKIMBOCTEN JKIHOK
1 4OJIOBIKIB 3auIarThcs [4, ¢.158].

VYkpaina TakoX pO3BUBA€ MPOrpaMu ISl CTAXKYBaHHsS Ta MPOQECiHHOTO
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PO3BUTKY, MPOTE 3HOBY K TaKH, MOXKYTh ICHYBaTH CTEPEOTUIN Ta MEPEIIKOIH,
30KpeMa JUIs KIHOK, y BHOOp1 MeBHUX mpodeciii 4u MpocyBaHHI Yy Kap'epi.
Opranizallii TOCTyOBO MOYHUHAIOTh PO3YMITH BaXKIIMBICTh PI3HOMAHITHOCTI Ta
BKJIFOYEHHS PI3HUX TEHJIEPHUX TPYIl y CBOI KOMaH[H, ajie L€l MPOIEC MOKe
Oytu moBuibHUM. OjHa 3 MEPElKoj — 1€ CTePEOTHNH PO Te, sKi mpodecti
BBaXKAIOTbCA 'KiHOYMMH" abo '"dosjoBiumMHu", 10 MOXE OOMEXyBaTh BHOIp
Kap'epu a7s KiHOK. Hampukiaza, TpaauiiitHO 4OJI0BIKH OlbIlle PEACTaBICH] Y
cepax imkeHepii yu 1HGOOPMALIMHUX TEXHOJOTIHM, TOMl SIK JKIHKH - Y cdepax
ocBiTH a00 MenuuuHU. KpiM TOro, iICHYIOTh 1HIII COLIOKYJIBTYpPHI MEPEIKOIH,
Taki K OUYIKYBaHHS IIOJO POJIEH TEeHIEpiB y CiM'1 Ta CyCHUIbCTBI, a TaKOX
BIJICYTHICTh MIATPUMKHU y cdepl JOrIsAy 3a MITbMU ab0 1HIIUMHU CIMEWHHMH
o0oB's3kamu. OnHAK, AEsSKI opradizaiii Bce OUIbIIE PO3YMIIOTh BaXKJIUBICTDH
PI3HOMAHITHOCTI Ta BKJIIOYEHHS PI3HUX M€HAEPHUX TPYI Y CBOi KOMaHIu. Bonu
NOYMHAIOTh AKTUBHO 3ajyyaTH J>KIHOK JO PpI3HHUX cdep, BCTAHOBIIOKYU
HOJIITUKA PIBHUX MOKJIMBOCTEH Ta PO3BUBAIOYM MEHTOPCHKI MpPOrpaMu JUis
HIATPUMKH KIHOK y mipodeciiitnomy 3poctanHi. [Ipore, 11eit nporec Moxe 0yTu
MOBUIBHUM 4Yepe3 ICHYIOUl COIIOKYJIbTYPHI Ta CTPYKTypHI mnepemkomu. s
NOJIOJIAHHSL IIMX NEPElIKOJ BaXJIMBO MPOAOBKYBAaTH IPOCYBaTH T'EHACPHY
PIBHICTH y BCIX cdepax CyCHIJIbCTBA Ta aKTUBHO MPAILIOBATH HAJ 3MEHILECHHAM
CTEPEOTHIIIB Ta CIPUSHHAM OLIBIIOMY PiBHIO PIBHOCTI Ta BKIIFOUEHOCTI.

[Iporpamy «Ilmanera 50-50 mo 2030 poxy: Kpok ymepen mo renaepHoi
piBHOCTI» Oyno 3anoyatkoBano OOH 3 Harogm MiXHApOAHOTO HSA KIHKU Y
2015 pomui. Bona nemMoHCTpye HalllOHaJdbHI 3aXO/M, SAKI COPsIMOBaHI Ha Te, adu
JOCSITHYTH TeHaepHoi piBHocTi 10 2030 poky [5, ¢.31].

22 tpaBusa 2019 poky €Bporneticbkuii Coro3 odiliiHO 3amycTUB B YKpaiHi
HOBY mporpamy «EU4Digital: miarpumka mudpoBoi eKOHOMIKH Ta CYyCIiIbCTBA
y CxigHomy maptHepctBi» . EUA4Digital naminena Ha po3IIMpeHHS MepeBar
nudpoBoro puHky €porneiicbkoro Coro3y misg YKpaiHHM Ta 1HIIUX JepKaB
CX1ZHOrO mapTHEPCTBa 3 METOI CTUMYJIIOBAHHS EKOHOMIYHOTO 3POCTaHHS,
CTBOPEHHsI poOOYMX MICIIb, TTOKPAIICHHS KUTTA JIIOJEH Ta JOTOMOTH O13HECY
[6, c.1].

VYkpaiHa TakoX BXKHMBA€ 3aXOAW JJIsI MOJIIMIIEHHS TEeHAEPHOI PIBHOCTI,
TaKi sIK 3aKOHO/IaBYl 1HIIIATUBU I10/I0 OOPOTHOU 3 TUCKPUMIHAIIIEIO, MIATPUMKA
KIHOYMX 1HII[IATUB Ta PO3BUTOK T'eHaepHOI OCBITU. [IpoTe, Ha HUISIXy 10 TOBHOI
peaizalili reHJiepHo1 piBHOCTI B YCIX c(epax 3ayIMIIaeThes 1ie 6arato poOOTH.

SIK 4ONOBIKOBI-CTYJE€HTOBI, MUTAHHS T€HIAEPHOI PIBHOCTI MOXKE 3/1aTUCSA
HE TaKUM aKTyaJlbHUM, SIK JKIHKaM, TIPOTE BOHO BCE III€ MAa€ BAXKIIMBE 3HAYCHHS
JUTSL KUTTS Ta Kap'epu. ['eHmepHa piBHICTh CTOCYETHCS BCIX ACHEKTIB KUTTS,
BKJIIOYAIOYU OCBITY Ta Kap'epy. He3Bakaroum Ha cTaTb, MU TaKOX MOXXEMO
CTUKATHCA 31 CTEPEOTUNIaMH Ta OYIKYBaHHIMH, M0N0 BUOOpY mpodecii um
Kap'epHoro nuiaxy. IligTpuMka reHaepHOi PIBHOCTI MOXKE CIPUATUA 3HUKEHHIO
IIUX CTEPEOTHIIIB Ta JOMOMOTTH BaM BUIBHO OOMPATH CBIM MIJISX.

'ennepHa piBHICTh MOXKE BIUIMBATH HAa OTOYEHHS Ta B3AEMOJII0 3
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OJIHOKYpPCHUKaMU Ta Kosieramu. CHpHsiOYd Te€HACPHIA PIBHOCTI, MU CIPHUIEMO
CTBOPEHHIO JPYKHBOTO Ta MIATPUMYIOUOr0 CEpelOoBHUINA JJII BCIX CTYJEHTIB,
HE3aJIeKHO BIJl iX CTaTl 4M TeHJEepHOi i1neHTHu4HocTi. Kpim Toro, renmepHa
PIBHICTh MOXE BIUIMBaTH Ha MaiOyTHIO Kap'epy. PoGoui wicug, ski
HIATPUMYIOTh T€HACPHY PIBHICTh, YACTO CTBOPIOIOTH OUIBIIE MOMXIUBOCTEH IS
npodeciiHOro 3pOCTaHHSA Ta PO3BUTKY, OCKUIBKM BOHH OIIHIOIOTH TaJaHTH Ta
3MI0HOCTI HE3aJIeKHO BiJl CTATI YM TEHAEPHOI 1MeHTHYHOCTI. OTXE, BaXKIUBO
HiATPUMYBATH TEHAEPHY PIBHICTh K KIIOYOBHI acCMeKT CHpPaBeIMBOIO Ta
PIBHOTO CYCIIIJILCTBA, SIKE CIIPHUSIE PO3BUTKY Ta caMopearizallii KO>KHOI JIIOIUHH,
HE3aJIeKHO BiJ i1 CTaTl UM TeHEPHOT 1I€HTUYHOCTI.
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CEKIIA 6.
TI'AJIY3EBI HIPOBJIEMMU 3ABE3ITEYEHHSA ITPAB JIIO/IMHAU

B YKPAIHI TA JIEPYKABAX-UJIEHAX €C

BOPOTBBA 3 KOPYIIHICEIO SAK CKJIIA/ITHUK 3ABE3ITEYEHHSA
MPAB JIIOJUHU B YKPAIHI TA €C

Beanuko Muxaiino CepriiioBuy,
KypcaHT pakynbreTy Ne 4
XapKiBCHKOTO HAI[IOHAILHOTO
YHIBEPCUTETY BHYTPILIHIX CIIPaB

VY cydacHOMY CBITI KOPYIILIS € OJHIEI0 3 HAWUOUIBIIUX 3arpo3 st
JEMOKPAaTUYHUX 1HCTUTYTIB, E€KOHOMIYHOTO PO3BUTKY Ta TMpaB JIIOJUHHU.
Vkpaina Ta kpainu €Bpomnelicbkoro Coro3y CTHUKAaIOTbCS 3 BUKJIHMKAMH,
NOB'A3aHUMU 3 KOpymniieo. Po3yMiHHS Kopymiii sk MaciTabHoi mpoOiaemMu, 1o
BUMAarae KOMIUIEKCHOTO MiAXOAY, € KIIOUYOBUM y (opMyBaHHI €(EKTHBHUX
CTparterii 60poThOU 3 HEIO.

Kopymnuist 6e3nocepeiHbO BIUIMBAE Ha OCHOBOIOJIOXKHI ITpaBa 1 CBOOOIU
rpOMaJIsiH, MIAPUBAIOYMU JIOBIPY JI0 JEPKaBHUX 1HCTUTYLIH, 3HHKYIOUU SIKICTh
nyOJIYHUX MMOCIYT Ta CTBOPIOIOYM HEPIBHI YMOBH JJIsl TPOMA/ISIH.

Kopymiiisi, BU3HaHa K O/1HA 3 TOJIOBHUX 3arpo3 CTaOUIBHOCTI Ta O€3MeKu
CYCIIJIBCTB, TIAPUBAE JIEMOKPATUYHI I1HCTUTYTH, CHOBUIBHIOE E€KOHOMIYHUMNA
PO3BHUTOK 1 MOPYIIyE IpaBa JOJWHU. BOHA CIIOTBOpPIOE PHUHKOBI MEXaHI3MH,
BEJly4d 10 HEEPEKTUBHOTO PO3IMOJILITY pecypciB, 301IbIIye BapTICTh BEACHHS
0i3Hecy uepe3 xabapi, ITYYHO CTBOpEHI Oap'epu Ta OHOPOKpATiiO, 3HIKYIOUU
IHBECTHIIIITHY TTPUBAOIUBICTh kKpaiHu. KopymiriitHi cxeMu 4acTo mpu3BOA[TH 10
pO3KpagaHHs JAep>KaBHUX (DOHIIB, IO OOMEKYE MOKIMBOCTI YPSIAY IHBECTYBATH
y coIialibHy cdepy, OCBITY Ta OXOpOHY 310poB's [1].

Kopynuiss migpuBae JETITUMHICTh JEPXKABHOI BIAJd, 3MEHILIYE JOBIpY
ITPOMAJISIH JI0 ypsay Ta Moro iHCTUTyHid. Lle Beae 10 3HWKEHHS MOJITHYHOI
KOHKYPEHII1i, OCKIJIbKA KOPYMIIiifHI 3B’SI3KM CTAIOTh BUPIIAIBHUM (PAKTOPOM y
MpU3HAYCHH] Ha BHCOKI Mocaau. Taka cUTyaliss OOMEXYe MOXJIUBOCTI IS
peamizauii JEMOKpaTUYHMX NPHUHLMIIB 1 MpaB TpoMaJsiH Ha yd4acTb B
YIPABIIHHI IEPKABOIO.

Kopymis 30u1bl1ye colianbHy HEpPIBHICTh, OCKIIBKU JOCTYI 10 NMEBHUX
nocayr (MeIuluHa, OCBITA) CTa€ MOKJIMBUM JIMIIE 32 HAsBHOCTI JOJATKOBUX
«BHECKiB». Taka HIHCKpHUMIHAINS 3aCHOBaHa Ha (PIHAHCOBUX MOJKIIHMBOCTSIX
3aMiCTh 3a0€3MeUEHHs PIBHOTO JOCTYIY 0 MOCIYT JUIsl BCIX BEPCTB HACEJICHHS.
[le Takox TOpPOKYye BIAUYTTS Oe3mpaB’st Ta amaTiio cepel TPOMAsH, IO
YCKJIAJIHIOE 3aJTy4EHHS HACEJIEHHS /10 aKTUBHOI y4acTi y TPOMaJICbKOMY KHUTTI.

Kopynuiss B mpaBOOXOPOHHUX OpraHax Ta CYJOBIH CHCTEMI NPU3BOAUTH
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70 Oe3KapHOCTI, KOJM BHCOKOIIOCAJOBII Ta OI3HECMEHH, SKI 3aJdydeHi o
KOPYHIIIHHUX CXeM, YHHUKalTh BiAmoBigaidpHOCTI. lle migpuBae ocHOBHU
PaBOBOI JEp>KaBU Ta BEPXOBEHCTBA IpaBa, OCKUIbKU 3aKOHU 3aCTOCOBYIOTHCS
BUOIPKOBO i HE OJIHAKOBO 0 BCiX WICHIB CYyCH1JIbCTBA.

Bopotbba 3 Kopymili€l0 Mae BaKIMBE 3HAUCHHS JUIsl 3a0€3MEUEeHHs MpaB
JIOJIMHU, OCKITBPKA BOHA CTBOPIOE YMOBH IS peaiti3alilii OCHOBHHX TIpaB Ta
cB0001 [2, c. 194]. EpekTHBHI aHTHKOPYIIIIHI 3aX0/IH CIIPHSIOTH ITOKPAIICHHIO
SKOCT1 JKUTTSI TPOMaJsH, 3a0e3Meuyoun JOCTYIT 10 SKICHUX TOCIyT y cdepi
OXOPOHU 37I0pOB'S, OCBITH Ta mpaBocyaas. KpiM TOro, BOHU CHpPHSIOTH
CTBOPEHHIO MTPO30PHUX Ta CIPABEIJIMBUX YMOB JJIsI EKOHOMIYHOTO PO3BUTKY, IO
€ OCHOBOIO /I 3a0€3[€YEHHsI €eKOHOMIYHUX, COLIIAJIbBHUX Ta KYJbTYpPHHX IpPaB
TPOMAJIsH.

VYkpaina ta €C aKTUBHO BINPOBAKYIOTh AaHTUKOPYIILIMHI 3aX0[H,
cIpsiMOBaH1 Ha OOpOTHOY 3 1i€I0 cepiio3HOI0 3arpo3or. B €C cnocrepiraerbes
HIMPOKOMACIITAOHE BIPOBA/DKEHHS 3aXO0JiB, CHPSIMOBaHMX Ha OOpPOTHOY 3
KOPYIILI€IO Ta IMiIBUIICHHS €()eKTUBHOCTI yIPABIIIHHS, PO3BUTOK JIEMOKpATIi Ta
3aXUCT TpaB JIOJUHU. 30KpeMa, aKTHUBHO BIPOBA/KYIOTHCS MPO30PICTh Ta
BIJIKDUTICTh Yy JISUIBHOCTI OpraHiB BIAJd, IO JIO3BOJISIE TPOMAJICHKOCTI
KOHTPOJIIOBAaTH iXHIO pOOOTYy Ta BHUSABIATH BUMAAKH Kopymmii. Takox
320XOUYYETHCSI y4acTh IT'POMAJCHKUX OpraHizalliil y mpoueci NpUUHSTTS PillleHb
Ta MOHITOPUHTY MiSUTBHOCTI BJaJM, IO 30UIbIIYE MPO30PICTh Ta IMiJABUILYE
BIIMOBIAAJILHICTE IOCAIOBHUX OCI0.

[Ile omqHUM Ba)KJIMBHM HANpPSIMKOM € TOCHUJICHHS MPABOBOI CHCTEMH Ta
cynoBoi HezanexxHocTi. B €C BexeTbcss peopMyBaHHS NPABOBUX HOPM IS
YCYHEHHS  KOPYIIMHUX  MeXaHi3MiB Ta 3a0e3rneueHHs  e(EeKTUBHOTO
pPO3CHIIyBaHHS KOPYNIIMHUX 3JI0OYMHIB. BaxJIMBUM KpPOKOM € TaKOX
3a0€3MeUYCHHs] HE3aJIeKHOCTI CYJIOBOI CHUCTEMHU BIJ MOJITUYHUX BIUIMBIB Ta
rapanTii 00'€éKTUBHOTO CYJOYMHCTBA. 3IWCHIOETHCS TIOCHJIEHHS KOHTPOJIIO 32
JUSITEHICTIO IPABOOXOPOHHUX OpPraHiB Ta 3a0e3MeUeHHs IXHbOT HEMAKYTHOCTI.

Kpim Toro, B €C akTUBHO PO3BHBAIOTHCS AaHTUKOPYMIIIIHI MEXaHI3MU Ha
piBHI  Oi3Hec-cepenoBuia. CHpoOIIeHHS  aJAMIHICTPATUBHUX  MPOIEAYD,
CTBOPEHHS CIPHUATIMBOrO KIIMaTy Ui MiANPUEMHUIIBKOI MiSUTBHOCTI Ta
O0opoTh0a 3 HEJOOPOCOBICHOK KOHKYPEHIEI JIOMOMAaraloTh 3MEHIIUTH
MOXJIMBOCTI ISl KOPYNIIMHUX cxeM Yy cdepl Oi3Hecy Ta MiJIBUILYIOTh
CKOHOMIYHUH pO3BUTOK [3].

VkpaiHa Takox 3A1MCHIOE PI3HOMAHITHI AHTUKOPYMI[IMHI 3aXOoAM HJist
MOJIOJAaHHsl CUCTEMHOI MpoOJieMH KOpYMIli Ta MiABUIIEHHS PIBHS JOBIpU
rpOMaJsiH 110 BIAgHUX CTPYKTyp. Lli 3axomam BKIIOYAIOTH CTBOPEHHS Ta
MIATPUMKY HE3QJICKHUX AaHTUKOPYMIIIWHUX OpraHiB, Takux sk HarioHanbHe
aHTUKOpYIIiiHe O0ropo Ta CrerianizoBaHa aHTUKOPYIIIiHA MPOKypaTypa, siKi
3IACHIOIOTH PO3CIIIIyBaHHS Ta MPUIMHEHHS KOPYIUIHHUX 3JI0UHHIB.

JlonaTkoBo, B YKpaiHi BIPOBAIKYIOTbCS MPO30PICTh Ta BIAKPUTICTH B
yIOpaBIiHHI JAepKaBHUMH pecypcamu. lle OXOIIoe eNneKTpoHHI CHCTEMU
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yOJIIYHKUX 3aKyIliBelb, MyOJikaIliio (iHaHCOBOI 3BITHOCTI JIep>KaBHUX YCTaHOB
Ta OpraHiB BjIaJW, a TaKOX JOCTYIl TPOMAaJICBKOCTI A0 i1H(opmarii mpo ix
pobory.

He MeHII BaxJIMBUM €JE€MEHTOM OOpOTHOM 3 KOpYIIi€l0 B YKpaiHi €
pedopmyBaHHS CyJOBOi CHCTEMH Ta 3MII[HEHHs NpaBoBoro 3axucty. Croau
BXOJIUTh CTBOPEHHSA AHTHKOPYMIIMHOTO CyAY, SAKHH pO3IJsiae CIpasH,
MOB'sI3aH1 3 KOPYIIED, a TaKOX €PEKTUBHUN MexaHi3M KoH(ickallii MaiiHa,
OJIEpP’)KaHOTO IIJITXOM BUYMHEHHS KopymnuidHux nid. Kpim Toro, B Ykpaini
aKTUBHO PO3BUBAIOTHCS MEXaHI3MH 3axXWCTy BiJl BIUIMBY Kopyrmiii y Oi3Hec-
CEpEeIOBHILl, BKJIIOYAIOYM CTBOPEHHS CIPHUSATIMBUX YMOB [UIsI PO3BUTKY
NIJIPUEMHUIITBA Ta BIPOBA/HKEHHS AHTUKOPYINILINHUX CTaHAApTIB y cdepi
Oi3Hecy.

Xoua B VYkpaini Ta kpainax €Bpormericbkkoro Coro3y Oyno IOCATHYTO
MIEBHOTO Mporpecy y 60poTh01 3 KOpyMIli€ro Ta 3a0e3MeUeHH] MpaB JIIOUHU, Ha
ChOTOJIHI IPOOJIEMH 3aIMILAIOTHCA AKTyaJIbHUMU W HOTPEOYIOTh MOJANbIINX
3ycuinb. OnHA 3 TOJOBHUX MpoOJeM — 1€ HECTaOUIbHICTh JIEMOKPATUYHUX
IHCTUTYTIB 1 CUCTEMHU IpaBoCynas. YKpaiHa, 30KpeMa, IpoAOBKYy€e OOpPOThOY 31
3JIOB)KMBAHHSM BIJIAJI0I0, KOPYIMIE€I0 Yy CYAOBIM CHCTEMI Ta HEIOCTATHHOIO
IIPO30PICTIO B yIpaBiiHHi [4].

Ille onHiero mpobseMor0 € HecTadya NyOdaiYHOI JOBIpH 10 BIIAJHUX
CTPYKTYp. Y 00poThO1 3 kopymilieo B YkpaiHi Ta €C BaXIUBO 3MII[HIOBATH
MEXaHI3MH IYOJIIYHOTO KOHTPOJIO, CHOPHUSATH OUIBIIINA  BIOKPUTOCTI Ta
3aJTy4YE€HHIO TPOMAJCHKOCTI A0 MPUIHATTS PIlICHb.

Taxosx mpobiiemMa KOpyTIIii Ta HOPYIIEHb MpaB JIOAMHHA YacTO MOB'sI3aHa 3
HEJIOCTaTHIM PIBHEM OCBITH Ta CBIJJOMOCTI cepej HaceleHHs. Y OopoTbOl1 3
[IMMHU SBUIIAMH BaXJIMBO 30UIBIIYBATH PIBEHb OCBITH MPO TpaBa Ta 00OB'SA3KU
TPOMAJISiH, CIIPUSITH PO3BUTKY KPUTUYHOTO MUCIICHHS Ta MiABUIIYBaTH IIPABOBY
KynsTypy [5].

3aranom, TONpU MPOTpPec, MOCATHYTUH B OOpOTHOI 3 KOPYIIIEH Ta
3a0e3MNeUeHHI IpaB JIOUHU, B YKpaiHi Ta kpaiHax €C 3aIuIIaroThCsl aKTyallbHI
npoOsemMu, Kl MOTPeOyIoTh CUCTEMHHUX 3aXOJIB Ta CHUIBHUX 3yCWIIb IS 1X
BupimeHHs. Cepes; cTpareriii 60poThOM 3 KOPYIILIE€I0 BapTO BUAUIUTA KOMILIEKC
3aXO0/iB, CHPSMOBAHUX Ha NPO(PUIAKTUKY, BHIBICHHS Ta PO3CIITyBaHHS
KOPYNUIMHUX ~ 3JI0YMHIB, MDKHApPOJIHE CIIBPOOITHUITBO Ta 3alyyeHHs
IPOMAJITHCBKOTO CycHuIbCTBA. Tak, 30UIbIIEHHS O0013HAHOCTI T'POMAJSH MPO
HACJIIKM KOPYMIIIT Ta BAXKJIUBICTH i1 3aM00iraHHs yepe3 iH(opMaliifHi KaMIaHii
Ta OCBITHI IPOTpaMM CIPHUSATUME MiIBUIIEHHIO CBIZIOMOCTI CYCHIJIBCTBA Ta HOTO
aKTHBHOI y4acTi y OOpoTbOl 3 IIMM SBHINEM. 3MIIHECHHS JIEMOKPAaTHUYHHUX
IHCTUTYTIB TIUIAXOM TapaHTyBaHHS HE3aJIEKHOCTI CYJOBOi CHCTEMH Ta
3a0€3MeUeHHs] MPO30POCTI  JISTBHOCTI  JEpKaBHUX OpraHiB  CHOPUSITHME
HiBUIICHHIO JOBIPH TPOMAJISIH O BJIAJU Ta 3MEHUICHHIO MOJIMBOCTEH IS
KOpYMIiiHuX disiHb. CTBOPEHHS CHPHSTIMBOTO CEPENOBUINA sl Oi3HECY
[UIIXOM  CIPOIIEHHS  aJAMIHICTPAaTUBHUX TMPOIEAYp Ta OopoThOM 3
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HE0OPOCOBICHOIO KOHKYPEHIIIEI0 CTHMYTIOBATUME CKOHOMIYHHMIA PO3BUTOK Ta
3MEHIIIEHHS KOPYIIIMHUX PU3UKIB y cdepl MIANPUEMHUIITBA. Y TIACYMKY, I
3aX0JU CIPUATHUMYTh TOKPAIEHHIO KIIMaTy OOpOTHOM 3 KOPYIIIIE Ta
3a0€3IeUeHHIO TIPaB JIOJIUHH Y CYCIIIBbCTRI.
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Haykosuui  kepisnuk:  3aBimyBady  Kadeapu  KOHCTUTYLIMHOTO 1
MIKHApPOJIHOTO IpaBa XapKIBChKOI'O HAIlIOHAJBHOTO YHIBEPCUTETY BHYTPILIHIX
Crpas, K.10.H., goil. T.I. I'ya3s.

3JJIMCHEHHSI ITPAB IIIOJ0 BIPTYAJIBHUX BJIAT Y IIMI®POBOMY
CEPEJOBHUII: MTPOBJIEMA PIBHOCTI CTOPIH

Bepmuropa Ouexcanap BikropoBuy,
acmipaHT IPUAUYHOTO (aKyIbTETY
XapKiBChKOI'O HalllOHAJIBHOTO
yHiBepcutety iMmeH1 B.H. Kapazina

3aranbHONPUMHSTO B IOPUAUYHINA Haylll BOAYaTH B Cy0 €KTHUBHUX MpaBax
MIpy MOJIMBOI MOBEIIHKU Cy0’€KTa BIIHOCHO 00’€KTa mpaBoBigHOLIEHHs. Lle
3arajbHe OaueHHs pO3ralyyeThCsl Ha OUIbII KOHKPETHI IHTEepIIpeTallii, 10 AKX
IOXOISTh BUEHI, 31MCHIOIOYH TIIUOII JOCTIIKEHHS.

Hampuknan, O.0. Kot anentoe 10 3araibHEX 3acaji MPaBOPO3YyMiHHA,
3arauOIIOI0YMCh 10 camMoro TepMmiHy «mpasa» [1, c. 18], 1. )Kuminkosa
po3riiiae 3M1WCHEHHS UBIIBHUX MPaB KPi3b MPU3MY MPABOBITHOIICHHS [2, C.
100-107], €.0.Miuypin 3BepTae yBary Ha Mipy CBOOOIM Yy 3A1MCHEHHI
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[MBUILHUX IPaB, Ha HAsIBHI MEX1 Ta 0OMEKEHHS SIK Ha NEHTPAIbHUI €JIeMEHT Y
po3yMiHH1 ipobsiemu [3, €. 212]. HaBeneHnuii nepenik He € BUUSPITHUM.

BumiesazHaueni miaxoau He CylnepedaTtb OJWH OJHOMY, a TUIbKH
CIPHUSIOTH BCEOIUHOMY JOCIIIIPKCHHIO ITPOOJIEMHU.

[HIIOIO 3acajiHMYOIO0 TMIJBATMHOK HAIIOTO JIOCHIDKEHHS € TPUHIIMI
IOPUIMYHOI PIBHOCTI CTOPIH y HMBUILHOMY TIPaBI.

PiBHICTH CTOPIH MOXHa PO3TJISIIATH K 3arajlbHUN MPHUHILIUI HUBUIEHOTO
npaBa, K pUCY METOAY IPaBOBOrO perymtoBaHHs [4, C. 162], sk o3HaKy
IIUBUTHHUX TIPABOBITHOCHH [5, C. 39] Tormo.

KOpuanyuna piBHICTH CTOPIH Y TOMY YH 1HIIOMY MOHSTIHHOMY KOHTEKCTI
NPUCYTHS Mail’ke B KO)KHOMY €JIEMEHTI LIUBUIbHUX MPABOBITHOCHH.

[MuppoBe cepenoBuille Ha CHOTOJHIIMIHIA JEHb MOXHA BBaXKaTH
1IeaJbHUM MICIIEM I ICHYBaHHS 1 PO3BUTKY HHUBUIBHHX MPaBOBIIHOCHH.
Jlep>kaBHEe pEryJIOBaHHS HE BCTUTa€ 3a PO3BUTKOM IPUBATHO-TIPABOBUX
BIJIHOCUH, TEXHIYHUN KOHTPOJIb YCKIIQJHEHUW, TOJEKYId HEBU3HAUYCHOIO
3aJIMIIAETHCS. HABITh IOPUCIUKIIIIHA MPUHATIEKHICTH MPABOBIAHOCUH (OCTaHHE
TaK0X MPU3BOJIUTH JI0 YTPYIHEHHS 3aXUCTy MOPYLIEHOTO IpaBa, 10 HE CIpUsiE
PO3BUTKY IUBUIHHUX BITHOCHH).

Bianosinno no 3akony Ykpainu «IIpo mudpoBuii KOHTEHT Ta U(ppOBI
nocayrm» Ne 3321-1X 10 ceprias 2023 poky 1udpoBe cepeoBUIIE — anapaTHe,
nporpamMHe 3a0e3nedyeHHs Ta Oyab-sIKe MEpEeKeBe MIAKIIOYEHHsS, IO
BUKOPHUCTOBYETHCA 3 METOI OTPUMAaHHS JOCTYIy 10 IU(GPOBOTO KOHTEHTY
Ta/abo 1udpoBOi TOCHYrd Ta 3a0e3medye MOXKIUBICTh 1X BHKOPUCTAHHS
CIIO)KMBa4eM [6].

Hacammnepen, Mu xoueMo po3TJIsiHYTH 1TM(POBI CepeIOBUINA COLIATBHUX
Mepex, Takux sk Youtube, Meta, Instagram, TikTok tomo. Bci Bonm
yHOMIOHEHI THM, IO TOIIUPIOIOTh CTOPIHKM KOPUCTYBAdiB 1 3aBaHTAKCHUM
KOHTEHT 3a JIOTIOMOTOI0 aJTOPUTMIB IITYYHOTO 1HTEJIEKTY, BHACIIOK YOTO HE
MOKJIAJal0Th Ha ce0e IOpUIWYHUX OOOB’SI3KIB IIOAO MPOIECY 1 pe3ysbTaTiB
MOIIUPEHHS CTOPIHOK 1 KOHTEHTY KOPUCTYBauiB, HOTO 30€pEKEHHS 1 TaKe 1HIIE.
KpiMm Toro, 3a3nadeni coiiajibHi MEpeKi HaJlal0Th BCIM OXOYUM KOPHUCTyBadam
MOJKJIMBICTh KOHTPOJHOBAHO TMOIIMPIOBATH BJIACHUA KOHTEHT Yy SIKOCTI
pEKIaMHHUX OTOJIOIIeHb, y TOMY YHCIHi, (OKYCYyIOUHM peKJIaMy Ha IEBHY
ayJIMTOpPit0, MPOMOHYIOYM [JIsi ILOTO KOPUCTYBady OKpEeMi I1HCTPYMEHTH
HaJIAIITyBaHHS.

ComianpHi Mepexi, 3a3BUYail, MarOTh BJACHI MpaBujia CHUIBHOT, €
BUKJIAJAI0Th OCHOBHI MpaBUJjIa B3a€MO/IIi COIIaIbHOT MEPEXKi 3 KOPUCTYyBaUYeM, a
TaKOX I0JI0 TIOBO/IKEHHS 13 KOHTEHTOM.

Hampuknan, «[IpaBuna cminbHoTH Youtube» [7]. V camMoMy TEKCTI IUX
OpaBWJI 3a3HAYAE€THCS, 110 BOHU IOCTIHHO 3MIHIOIOTHCS. 3BHUYAWHO, IO Taka
3MiHa BIJOYBAa€ThCSA B OJHOCTOPOHHBOMY TMOPSAKY, O€3 IOPUAUYHOTO
y3roJDKEHHS 3 KopucTyBadem. lls oOcTaBMHa CHOHYKAae 3aCyMHIBATHCS, YH
MOJKHA 1HTepIpeTyBaTu opunnyny npupony «llpasun coinpHOTH Youtubey sk
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MBUIbHO-TIPABOBUI 1OTOBIp MPUETHAHHS.

3mina «IIpaBuna cninbHOTH Youtube» 0€3 y3roJKeHHs 3 KOpUCTyBayaMu
€ CBIAYECHHSAM ITyOJIIYHO-TIPABOBOIO XapaKTepy B3aeMOJIIi MK COIlaJbHOIO
Mepexero 1 kopuctyBadeM. €.0. XapuTOHOBUM BiJI3HAYEHO, IO MPUBATHO-
paBOBl BIJIHOCUHU CTBOPIOIOTHCS HAa MIATPYHTI JUCIIO3UTHUBHOTO METONY,
PIBHOIPABHO 1 BUIBHO, a TpaBa i 000B’SI3KM BUHUKAIOTH 3 1HIIIATUBU CTOPIH [4,
c. 158].

HactynHuM npoOjeMHHM €JlIeMEHTOM, SIKUH CBITYUTH MPO HEPIBHICTH
CTOpIH, € JOBUIbHE BUIAJICHHS KOHTEHTY COIIaibHOIO Mepexero. [Ipukimamom
Moke Oytu BupaneHHs moHan 130 tucau BigeoponukiB mpotarom 2020-2021
POKIB, SIKI cymnepeuwiv iHGopMaliiHiil momTuill Youtube 100 BaKIMHALL
npotu COVID-19 [8].

TpetiMm CBiTYEHHSM MOPYIICHHS IOPUIUYHOI PIBHOCTI COIIAIBHOI MEPEx1
1 KOpUCTyBadya € HEmyOJIIYHMM MiAXiJ COIIaJbHUX MEPEX JI0 MPOCYBaHHA
KOHTEHTY Ha TMIJCTaBl aJrOPUTMIB INTYYHOTO IHTENEKTY. MexaHi3M IuX
aNropuTMiB  HE (OpMa30BaHUM, 3a3HAE OJHOCTOPOHHIX 3MIH 3 OOKYy
COILIIAJIbHOI MEPEeXi, BHACHIJOK YOro JOJATKOBO YCKIIATHIOETHCS 3aXHCT
MOPYIIEHOTO MpaBa, OCKUIbKK MOBTOPHE 3aBAHTAKEHHS JI0 MEPEXi OJIHOTO M
TOTO X KOHTEHTY He 3a0e3ledye Horo aHaIOT14HOTO MPOCYBaHHs, MOUIUPEHHS,
IIIHHOCTI.

HaBeneni mnpukiaaM HEPIBHOCTI MpaB CTOPIH HE MOXKHA BBa)KaTu
MPUKJIAJAOM MPUPOJHUX MEX 1 OOMEXEHb LUMBUIBHUX IMpPaB KOPUCTYBAUiB, SIKi
OKpEeCIIOITh crnenudiky Takux mpaB. [IpoOremMa mnpocTexyeTbcs Ha PiBHI
METOJTy TIPAaBOBOTO PETYIIOBAHHSI.

HeoOximni momanpini HAayKOBl JOCHIPKEHHS IIOJAO0 IMPOHUKHEHHS
IMIIEPAaTUBHOTO  METOJY IIPABOBOTO PETYyJIOBaHHS y BIAHOCHMHHM  MIX
COIIIAJIbHUMH MEpeKaMH 1 KOpUCTyBadamu, (OPMYBaHHS JOKTPUHAIBHOTO
M1X0y 0 IOPUAUYHOTO CTaTyCy MUGPOBUX CepeoBUII (30KpeMa, COIliaTbHUX
MepeX) AK Cy0’€KTIB IMBUTHHUX MPABOBITHOCHH.
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10.08.2023 p. Ne 3321-IX. URL: https://zakon.rada.gov.ua/laws/card/3321-20
(mata 3BepHeHHs 19.04.2024).

7. Community Guidelines. URL: https://www.youtube.com/intl/uk/
howyoutubeworks/policies/community-guidelines/ (date of the application:
19.04.2024).

8. Managing harmful vaccine content on YouTube. URL:
https://blog.youtube/news-and-events/managing-harmful-vaccine-content-
youtube/ (date of the application: 19.04.2024).

Hayxosuii kepienux.: npodecop kabeapu MUBIILHO-MPABOBUX AUCITUILTIH
IOPUIUYHOrO (pakynbTeTy XapKiBCHKOIrO HAI[lOHAJIBHOIO YHIBEPCHUTETY IMEHI
B.H. Kapasina, n.10.H., mpod. €.0. MiuypiH.

OKPEMI CITIOCOBHA 3AXHUCTY ITPAB CIIOKMUBAYA B
JOI'OBOPAX YKVIAJEHUX YEPE3 MEPEKXY IHTEPHET

Jannnenko Mapist BacusiBHa,
CTYACHTKA IOPUINIHOTO (QaKyIbTETy
XapKiBChKOr'0 HAIIOHAJIBHOTO
yHiBepcuteTy iMeH1 B.H. Kapazina

[IuTaHH4 3aXHCTY MpaB CIOKKUBAYIB (K OJHUX 13 OCHOBHUX €KOHOMIYHUX
npaB JIIOJAMHM) TP 3A1MCHEHHI KYyMiBJIl TOBApIB 4Yepe3 IHTepHET 3aIuIlIaeThbes
aKTyaJIbHUM Yy 3B’SI3Ky 3 TMOCTIMHMM PO3BUTKOM TEXHOJIOT1HM, 3pOCTaHHSIM
KOHKYPEHIIii, a TaKO)X HEMOJKJIMBICTIO IOBHOTO TEXHIYHOTO Ta HOPHIUYHOTO
KOHTpPOJIIO 32 TOBEAIHKOIO HEI0OpOCOBICHWX MpozaBiliB. HemoOpocoBicHICTH
MPOJIABIIIB BCE YACTIIIE TPOSBISAETHCS B MOJaHHI HEMOBHOI iHQoOpMaIllii mpo
cebe Ta ToBap, MOJaHHs HEJAOCTOBIpHOI 1H(OpMaIllii mpo cede Ta mpo ToBap. Lle
MPU3BOJUTH 710 TIOPYIICHHS TPaB CIOXXUBAUiB, OCKUIbKK (PAKTUYHO BIJCYTHS
MO>KJIMBICTh HaJaHHS MPABOBOTO 3aXMCTy CIOKMBAadaM, sIKI YKJIAJdW JOTOBIp 13
TaKUMH HET0OPOCOBICHUMH MPOIABIISIMHU.

3a manumu 3BiTy HarmionansHoi momimii Ykpainu 3a 2022 — modatok
2024 pp. TOKa3HMKM TMPaBONOpPYIIEHb Yy cdepi BHUCOKHX 1HGOpMAILITHUX
TexHoJorii 3pocinu 3 14,9 tuc. 10 61,4 Tuc. Y 3BITI HE BUOKPEMITIOIOTHCS, SIKi
caMe 3 HuUX Oynu 31iMicHeHl B cdepl TOPriBii, ajie 3arajibHa YHCEIbHICTD
NpaBOMNOpPYILIEHb, MOB’A3aHUX 3 OHJIAWH-IIaXpaicTBaMM, Hapasi 3pocna i3 7,9
thc. 10 45,7 tuc. [1]. 3aranpHl MOKAa3HUKH 3BEPHEHb IOB’SA3aHUX 13 3aXHCTOM
npaB croxuBayiB 13 2019 mo 2023 pik Takox 3pocia Maike B Ba pa3u. Tak, y
2109 porii KUTBKICTh 3B€PHEHD 13 TPUBOJIY 3aXUCTY MPaB CHOKMBAUYIB CTAHOBHIIA
1800, a y 2023 pori Bona 3pocna 10 3187 [2]. Buxoasun 13 HaBeJeHUX JaHUX
13 BpaxyBaHHSM TOTO, IO B 3TraJaHHil mepiox TopriBenbHUN 0OIr B IHTEepHET
Mepeki 30UTBIIMBCS 3a paxyHOK AaHTHKOBIAHMX 3aXONIB Ta MOPYIICHHS


https://zakon.rada.gov.ua/laws/card/3321-20
https://www.youtube.com/intl/uk/%20howyoutubeworks/policies/community-guidelines/
https://www.youtube.com/intl/uk/%20howyoutubeworks/policies/community-guidelines/
https://blog.youtube/news-and-events/managing-harmful-vaccine-content-youtube/
https://blog.youtube/news-and-events/managing-harmful-vaccine-content-youtube/
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3BUYAWHUX JIOTICTUYHUX IUISIXIB B Pe3yJbTaTi aKTUBHOI CTajdil POCIHCHKO-
YKpaiHChKOi BIMHM Ha OUIBIIOCTI TepUTOpIi Y KpaiHU, MOXKHA JIIATH BUCHOBKY,
110 1 KIJIBKICTh MOPYIICHB IIPaB CIIOKUBAYIB TAKOXK 301JIBIIIHIIOCK.

1)  Ha choroai BaXXJIMBOIO MPOOJIEMOI0 € 301UIBIICHHS KiJIBKOCTI
crioco0i1B MOPYIIEHHS MPaB CIIOKUBAUIB, 30KpeMa CIoco0iB 0OMaHy MOKYIIIIA 3a
JIOTIOMOTOI0  €JIEKTPOHHMX KOMYHIKaIli, a Jil04e 3aKOHOJABCTBO HE Mae€
BIJIMOBITHUX CIOCOOIB MPaBOBOTO 3axuCTy. Bimmomimao mo crarrti 230 1K
Ykpainu [3], oOMaHOM B JOTOBOpI € T€, IO CTOPOHA JIOTOBOPY 3aMOBYYE ab0
He Hajae iHopmarliio mpo ¢GakTh 9d OOCTaBMHHU, IO MOXKYTh BIUIMHYTH Ha
BUKOHAHHS TMpaBOYMHY. B 0OMaH MOKyIIA TakoX Ma€ BKIIOYATHCH TaKe
MOPYIICHHS SIK OTPUMaHHS IHAWBIAYyaJTbHUX JI@HUX YA TIOPYIICHHS
KoH(peneHuiiHocT! iHdopMarlii 3a 10roBOpoM. [3 BUKOPUCTaHHSIM €JIEKTPOHHUX
TEXHOJIOT1 Ta Mepexi [HTepHeT oOMaH croXuBaya HaWJacTIlIe 31HCHIOEThCS
3a JIOTIOMOTOI0 MiJIpOOKH CaiTIB, OTpUMaHHsI 0cOOMCTOi 1H(opMarllii ocodu 3a
JIOTIOMOT010 00MaHy (T.3. (IIIMHTOBa aTaka) Ta iHIII BUIU OHJaliH-0oOMaHy. Ha
pa3i CcTaTUCTHKa IOKa3ye, 110 aKTUBHO MOYaIyd BUKOPUCTOBYBATH TEXHIYHI
3ax0/u JiJ1st 60poTHOU 3 T.3. OHyaii-oOmMaHoM. Tak, HairionansHuii 6ank Ykpainu
y CHiBpoOITHUIITBI 13 Jlep>KaBHOIO CIY>KO00I0 CHEIIaJbHOTO 3B S3KY 1 3aXUCTY
iH(popmarllli YKpaiHu Ta onepaTopaMu TEJIEKOMYHIKAliil BIPOBAJANB CUCTEMY
¢bupTpamii  iHdopmalii Ta nDoxa’demoro il OJIOKyBaHHS Ha caiTtax, 3a
JIOTIOMOTOI0  IKUX 3J1MCHIOEThCSL YKJIQJICHHS JIOTOBOPIB KYIIIBJIL MPOJAXKY.
Pe3ynpTaToM Takux 3axojiB cTajno Oj0KyBaHHS moHaj] 44,8 Tuc. (IIIMHTOBUX
MOCUJIaHb, 10 OyJM CHPSMOBaHI Ha OTPUMAaHHI OCOOMCTOI Ta OaHKIBCHKOI
1H(popMmarlii cnoxkusauis [2].

2)  IIpoGiieMor0 B 3aXUCTy IpaB CIOXHBA4YiB B IHTEPHET TOPTiBII €
HEJI00POCOBICHICTH MPOJIABIIIB 11010 HAJaHHs iH(popMaillii mpo cede. [HTepHeT €
m1aThopMoOI0, JI€ MOXYTh JISITH OCOOM, SIKI HaMararoThCs TOPYIIUTU IpaBa
CIIO’KMBAyl HAJAI0UM HEJIOCTOBIPHY 1H(OpMaIlito, sika HE BIJIMOBIIa€ AIMCHOCTI.
BignosigHo g0 4.1 cr.7 3akon Ykpainu «IIpo enektponHy Komepiioo» [4],
cepell 1HIIWX, BCTAHOBJICHA BUMOTA IO MPOMAABI PO HAJAHHS MPaBIUBOI
iHpopMmarii 1moa0 HaMEHYBaHHS Ta 3HAXOJDKCHHS ocoOu-mpojaBisa. He Bci
NpOJaBlll MOJAI0Th 1H(OpPMAIII0 PO CBOE MICIE 3HAXOMKEHHSI, 30KpeMa, Ha
CalTl IHTEpHET-Mara3uHy Mo)kKe OyTH 3a3HAY€HO TIJIbKH aJApecy €JIeKTPOHHOI
MOMTH Ta HoMmep MoOinpHOro Tenedony. Ilpu 1pOMy, BHHHMKAE 3arposa
NOPYIICHHS TpaB CHOXKKMBaya, HUISIXOM NPOJAXy HEIKICHOTO ToBapy abo
HEBI1JINOBIJIHOTO TOBapy 1 HEMOXKJIMBOCTI HOTO OOMIHY CIIOKMBAYEM.

Ane TocTae THTaHHS, SK TPOJABIS MOXKHA MPUTATHYTH 10
BIJIMOBIIAJILHOCTI 32 CKapramu CIoXKuBaviB 0e3 iHdopmarlii mpo HaiMEeHyBaHHS
Ta MicrenepeOyBaHHS TAaKOTO TMPOJABIS, OCKUIbKH, 10 HaWMEHIIE,
JIepXIpOACTIOKUBCIY>)KO0a HE Ma€ MOXIMBOCTI 3IIMCHUTH  BIiATMOBIIHI
nepeBipkd. B Takomy Bumanky, HI aaMIHICTPATUBHUM, HI CyJOBUH 3aXUCT
3MIACHUTH HE MOXIIMBO, HaBITh CyTO 13 ¢opManbHUX O3HAK. Ha chboromHimmHiii
JIeHb e(QEeKTUBHUM MOXy OyTH Takuid cmocid 3axucTy CIOXHBada SK
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camo3axucT. JlaHuit croci® 3IHCHIOETBCA CHOXXKMBaueM O€3 3BEpHEHHs 0
aJMIHICTpaTUBHUX a00 cynoBuxX opraHiB. CaMo03axuMCT TpaB CIIOXKHBaya y
JIOTOBOpax KYIIBJII TpoJaxy B Mepexi IHTepHEeT Moxke OyTH Yy BHUIVISIAIL
MIJBUIICHOI YBaru y MIiJIX0JaX 10 MEPEeBIPKH HAAIMHOCTI HaJgaHOI IIPOJIaBIEM
iHopmMmalrii, TOOTO CIOXKHUBaYaM HEOOXIJHO BIAMOBIAAIBHO CTABUTUCH O
iHbOopMaIlii po MPOJaBIB Mepe 31HCHEHHAM MOKYNKHU. [I[poBeIeHH OCBITHIX
3ax0/l1B OO IiIBUILEHHS MPAaBOCBIAOMOCTI CIIOKMBAYIB MOXe OyTH OJHUM 13
HANpsSMKiB MPABOBOI MOJITUKU AepxkaBu y chepl 3aXHCTy €KOHOMIYHHX MpaB
JIFOTUHHU.

3)  JoOpocoBicHiCTh TpoIaBIl y MOJaHHI iH(OpMAaIii Mpo TOBapH.
ToBapu, sIKI MPEACTaBIEHI HAa CANTI 1HTEPHET-MAara3uHy, MOXYTb BIIPI3HATHUCS
B1JI THX, SIKI TTOKa3aHl Ha (ororpadisx ado B omuci. BukopucroByrouu a0Bipy
CIIO’KMBAYiB, HEJOOPOCOBICHI MPOJIaBIl MOXKYTh MPOJAaBAaTH HESKICHUA TOBap
ab0 HaBITh, KOJM 0C00a CIUIATHIIa TPOIIl MOXYTh YXHWJIATHUCS BiJl BiJIIPaBKU
TOBapy 4M HaJICIATH TOBAp, SIKWUWA HE BIAMOBIJAE€ 3aMOBJICHHIO CIIOXHKBaya, ado
HAJaTH TOBAap 13 XapaKTEPUCTHUKAMHU, L0 HE BIJMOBIJAIOTH ONUCY HA CaWTI
Marasuny. BignoBigHo nosnoxens dupextuBu €C «lIpo HecnpaBemnBi yMOBU
CIOKUBYUX JIOTOBOPIBY» [5], @ TaK0X 3TriHO 3 MOJOXKEHHSMU 3aKOHY YKpaiHu
«IIpo 3axuct mpaB croxuBadiB» [6] BU3HAYEHO, IO 0cO0a Mae MpaBo oOpaTu
OJIMH 13 croco0iB 00OMiHy ToBapy. ['Hyuky moJiiTuKy oOMiHY TOBapiB MarTh HE
BCl IHTEpHET-Mara3uHu. Yepes 1e MOXKyTb BUHHKATH TPYAHOUIl Yy IMOBEPHEHHI
TOBapy, MepIl 3a BCe SAKILO BIH (TOBap) HE BIJANOBIJAE CHOAIBAHHSAM MOKYMIIS.
Ane 11e He TMOBMHHO NPHU3BOAUTH JI0 ICTOTHOTO NOPYIIEHHS OalaHCy MIX
nmpaBaMu Ta OOOB’SI3KaMU CTOPiH, 1[0 BHUHHUKAIOTH 13 JOTOBOPY HA IIKOAY
CIIO’KHBAYy.

Buchosok. 3axucT €KOHOMIYHHUX TpaB JIIOJWHU, 30KpeMa, IpaB
CIIO’KMBAYiB, SIKI YKJIAJAI0Th IOTOBOPH B MEpeki [HTepHET, Ha ChOTOHIIIHIN
JIeHb BUMara€ He TUIbKH 1 HE CKIUJIbKH IOPHUCIUKIIMHOTO 3aXHCTy CKUIBKH
BIIPOBA/DKCHHS TPABOBOr0 PEryJIOBaHHS I10J0 MiABUIICHHS 1HTEHCHUBHOCTI
3aCTOCYBaHHS TEXHIYHUX CIIOCOOIB MPOTHII MOPYIIEHHSM, a TAKOXK BUXOBAaHHS
MPaBOCBIAOMOCTI  IIOJO0  HEOOXIJHOCTI  3aCTOCYBaHHS  CaMO3aXHCTY
crokuBadyamu. JlaHi BHCHOBKM € MPOMDKHMMH 1 BUMAararTh TMOJAJIBIIOTO
JOCITIKCHHS 3a3HaUYCHUX MPOOJIEM.

Cnucok euxopucmanux oxcepen:

1. 3git HamionansHoi momimii Ykpainu npo pesyiabratu podotu y 2023
poui:  odiuiiHuii  caiit  KaGinmery — MinictpiB  Ykpaimu.  URL:
https://www.kmu.gov.ua/storage/app/sites/1/17-civik-2018/zvit2023/
zvit NPU_2023.pdf.

2. 3BIT MO0 MiJICYMKIB pobotu [lepkaBHOi cinyx0n YKpaiHu 3 MUTaHb
0€3MeYHOCTI XapuoOBUX MPOJAYKTIB Ta 3aXUCTy CIOXHMBAudiB 13 OMPAIIOBAHHS
3pepuens  rpomamsH. URL:  https://dpss.gov.ua/zvyazkizgromadskistyu/
zvernennya-gromadyan/zviti

3. [uBimbHmil komekc Ykpainm: 3akoH Ykpaiaum Big 16.01.2003 p.


https://www.kmu.gov.ua/storage/app/sites/1/17-civik-2018/zvit2023/%20zvit_NPU_2023.pdf
https://www.kmu.gov.ua/storage/app/sites/1/17-civik-2018/zvit2023/%20zvit_NPU_2023.pdf
https://dpss.gov.ua/zvyazkizgromadskistyu/%20zvernennya-gromadyan/zviti
https://dpss.gov.ua/zvyazkizgromadskistyu/%20zvernennya-gromadyan/zviti

228

Ne 435-1V. URL: https://zakon.rada.gov.ua/laws/show/43515#Text.

4. Ilpo enexktpoHHy komepuito: 3akoH VYkpainu Big 03.09.2015 p.
Ne 675-VIII. URL: https://zakon.rada.gov.ua/laws/show/675-19#Text .

5. Hupextusa Pagu 93/13/€EC «llpo HecnipaBesTNBI YMOBH CHOKHUBUUX
noroBopiBy: Big 05 kBiTHS 1993 poky, Ne 987 001-93: cranom Ha 07.01.2020 p.
URL.: https://zakon.rada.gov.ua/laws/show/987 001-93#Text.

6. [Tpo 3axucT mpaB crnoxuBayiB : 3akoH Ykpainu Big 12.05.1991 p.
Ne 1023-X11. URL.: https://zakon.rada.gov.ua/laws/show/1023-12#Text.

Hayxosuii kepienux.: npodecop kabeapu MUBIILHO-MPABOBUX AUCITUILTIH
IOPUIUYHOrO (pakynbTeTy XapKiBCHKOIrO HAI[lOHAJIBHOIO YHIBEPCHUTETY IMEHI
B.H. Kapasina, 1.10.H., mpod. XK.B. 3aBasnbHa.

JAESIKI ACIEKTH OBMEJKEHHS TA 3AXUCTY IIPAB JIIOATUHU
Y KOHTEKCTI AHTUTIOTIOHOBOI IOJIITUKU YKPAIHU TA €C

Ceprienko Karepuna CepriiBHa,
acnipaHTKa IOpUANYHOTO (aKyJIbTETY
XapKiBChKOTO HAI[IOHAJILHOTO
yHiBepcuteTy iIMeHi B.H. Kapa3ina

B ymoBax moBHOMAacIITaOHOT BiifHH, SIKYy po3nodaia pociiicbka deaeparis
npoTH YKpaiHu, 0€3yMOBHHM CTa€ BEKTOP €BPOIICHTPUYHOTO PO3BUTKY, SKHIA
OXOIUTIOE CYKYIHICTh 3MiH 1 MEPETBOPEHb, Y TOMY 4YHCII Y cdepl MpaBOBOTO
perymoBaHHs. Cepen akTyaJdbHUX TEM, IO MiJJISTal0Th OOTOBOPEHHIO B JaHii
TUIOIIMHI, MPOOJIEMaTHKA TIOTIOHOMAIIHHS B CY4YaCHOMY CYCHIJIBCTBI € OJTHIEIO 3
HAJ[BAXIMBUX. BKa3aHe MOSICHIOETHCS TUM, [0 B YMOBAaX Cy4aCHOTO KHUTTS, SIKeE
BUMArae IBHUJIKOTO TEMITY, TI030aBIIsI€ JIOMUHY MOKIMBOCTI HAJCKHUM YHHOM
HIKITyBAaTUCS MPO CTaH CBOTO 3/10POB’Sl, 3MYIIY€ MOJEKYIU HEXTYBaTH 3J0POBUM
CIIOCOOOM KUTTS, TIOTIOHOTAIIHHS € I1I€ OJHUM HETaTUBHUM YUHHUKOM JIs
3JI0POB’SI SIK OKPEMOT JIFOIMHM, TaK 1 JIFOJCTBA B IijIoMy. OKpIM LIbOTO IIKO/Ia MA€
po3misgaTics B po3pi3i BIUIMBY Ha caMUX KypuiB, Tak 1 A iX OTOYEHHS,
BKJIFOYAIOYHU JITEH.

Y CyKymHOCTI 13 3a0pyJHEHHSIM HAaBKOJHUIIHBOTO CEPEIOBUINA JaHy
npoOJIeMaTUKy MOXJIMBO OKPECIMTH B aCHEKTI camMe CTaHy pPECHipaTOpHOTro
3I0POB’Sl JTIOAMHU. 3 OIJISAy Ha BKazaHe, JOCITIHKEHHS €BPONEHUCHKUX METO/IIB
IIPABOBOTO DETYITIOBAaHHS HAWOUIbII JTUCKYCIMHMX Ta CHIPHUX NHUTaHb Mae
BUKJIFOUHY aKTyaJIbHICTh HA MOMEHT IPOBEICHHS JAHOTO JOCIHIJKEHHS, aipKe
IpY BHPIMIEHHI TEBHOTO MPABOBOTO MUTAHHS Mae€ OyTH TOTPUMAHHUMA OayaHc
IIpaB yCiX YYaCHHUKIB BIJHOCHH.

Sk 3a3na4gae Xoxuino [.B. y cBoemy nocmixkeHH1 poOieMaTHK OXOPOHU
pEeCIipaTOpHOTO 370POB’S B YKpaiHi, MPOTH ISl TIOTIOHOMAJIIHHIO € HEOIMIHHOIO
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Ta HEBIJ'€EMHOIO CKJIAJJOBOIO 3arajibHOJICPKABHOI MOMITHUKUA Y cdepl OXOPOHH
pecmiparopHoro 310poB’ss B Ykpaini Ha 1i JaymMKy, OCHOBHUM METOJIOM
JIep>KaBHOTO BIUIMBY Yy cepi MPOTHIIl TIOTIOHOIAIIHHIO € €eKOHOMIYHUN BILIUB,
SKUW TIOJSTa€ y CTBOPEHHI YMOB JUIsl 3pOCTaHHSI BapTOCTI TIOTIOHOBMICHOI
NpOAyKIi Ta OOMEXKEHHI JOCTymy JO Takoi mpoaykiii. ExoHomiuH1
IHCTPYMEHTHU BIUIMBY OOpaHi 3aKOHOJABLIEM HE MEependayaroTh MPsIMOTO BIUIUBY
Ha CIOXHMBaYa 49d OOMEKEHHS TpaB JIONWHHU, TPOTE MAalOTh W HETAaTUBHI
CTOPOHU, HANPUKIIAJ], TOBUIBHUN XapakTep JiH, piCT MOMUTY Ha T 3MEHIICHHS
mporo3uirii Toro [9, ¢.64].

Ha pgymky Owmensuenko E., y nmociikeHHI BIUIUBY YKPaiHCHKOTO
3aKOHOJIaBCTBA Ha 3aXBOPIOBAHICTh Ta CMEPTHICTh BHACIIOK TIOTIOHOMAIHHS
Ha TepuTopli YKpaiHu, CUCTEMHa Jep>KaBHA IMOJITHUKAa KOHTPOJIO 3a 00iroMm
TIOTIOHOBMICHOI MPOAYKIII Ja€ JIOCTaTHRO HEMOTaHl pe3yiabTaTH, 30Kpema
MPOTATOM MeEHIe JaecsaTH pokiB, 3 2008 mo 2016 poku, mopiuHuii 06’eM
poJaHuX BUPOOIB, 10 MICTATh Y CBOEMY CKJIaJl TIOTIOH, 3MEHIIUBCS 3 125
MJIPJ] IITYK 10 76 MIIpA IITYK, 110 IEMOHCTPYE 3MEHIICHHS KUIBKOCTI TIPOAAHOT
TIOTIOHOBMICHOI npoaykiii Ha 40 % 3a 8 pokiB [2, ¢.17], mpoTe KIIbKICTh KYpIIiB
3a TOW ke mepiox 3MmeHmmiack 3 10,1 mmH ocid mo 6,9 MiH o0ci0, 10
JIEMOHCTPY€E 3MEHIICHHS KUIBKOCTI KypuiB Ha 32 %. Pizung y 8 % Moxe
CBIIUUTU TIPO 3OUIBIICHHS SKICHOTO TOKA3HUKY (CIOXUBAaHHS OUIBIIOI
KUJIBKOCTI CUTapeT OHUM KypLEM), IPOTEe CTaTUCTUYHA 1H(OopMallis, HaBeAeHa y
BKa3aHOMY JOCIHIJKEHHI JEMOHCTPY€E, IO SKICHUM MOKa3HUK CIHOKWBAHHS
TIOTIOHOBMICHOI MPOIYKIIi TPOTATOM POKIB ICTOTHO HE 3MiHIOBaBcs [2, c.18]. 3
ONJIAJly HA Take MOYKHA 3pOOUTH BHCHOBOK, 110 MPUMYILIEHHSA NpPO 301JIbIIEHHS
MOMUTY, a BIAMOBIAHO 1 PO3BUTOK TIHBOBOTO CEKTOPY, BHUIISAAE IJIKOM
MIEPEKOHIUBUM.

Cnig 3a3HauMTH, IO JIepKaBHA aAHTUTIOTIOHOBA TIONITHKA YKpaiHu
CIpsiMOBaHa Ha BHUPOOHHWKA, IMIIOpTEpa YW peai3aropa TIOTIOHOBMICHOI
MPOAYKIlii, YUM BIUTMBAE HA PUHOK JIETAJIBHOI MPOIYKIIii, ajie 301JIbIIY€E MOMUT
Ha TIPOAYKIIIO HeJeraqbHy. Taka MO/IeNb ICTOTHO HE OOMEXY€e MpaB TPOMaJIsH,
aje ii HEeOMIKOM € HEeIOCTaTHS €(PEKTUBHICTh, OCKIJIbKH KIHIIEBUI CITOKHBau
(Kypeup) He Big4yBae Ha co0l JEpKABHOTO BIUIMBY, a OT)KE€ HE KOPErye CBOIO
MOBE/IHKY Yy O1K BIIMOBHU BiJ] TFOTIOHOMATIHHSI.

€BporneicbKe 3aKOHO/IaBCTBO TAKOK OCHOBHUM METOJIOM BIUIMBY Y cdepi
AHTUTIOTIOHOBOI TOJITUKA BUKOPUCTOBYE EKOHOMIYHI 1HCTpYMEHTU. Tak, y
nupektusi Ne 2014/40/€C Bin 3 kBitHs 2014 poky €Bponelicbkuii Cor03 OHOBUB
BUMOTHU JIO PEKJIaMH TIOTIOHOBMICHOI MPOAYKII Ta akKIMU3HUX 300piB, IO
BUKOPUCTOBYIOThCSI BITHOCHO Takoi mpoaykuii. Tum camum €C 31HCHIOE THCK
Ha BHUPOOHHKIB 3 METOI 3MEHIICHHS KITBKOCTI JeTallbHOl MPOAYKIli Ha
teputopii Kkpain-uneHiB [11]. Jlns mnporumii MOMUMPEHHIO HEJIETaIbHIN
TIOTIOHOBMICHIH mponykiiii €C BUKOPUCTOBYE 1HHOBAIIIMHI METOIU, HAITPUKJIIA],
3aCTOCYBaHHS €JIEKTPOHHOT CHCTEMHU KOHTPOJIO 32 PYXOM MiJaKLIHU3HUX TOBapiB
(Excise Movement and Control System) Ta cuctemMu BUSBIEHHS Ta BiACTSKCHHS
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(Track and Trace) [3, c. 135].

TakuM YMHOM, MOXKHA 3pOOUTH BUCHOBOK, 1110 YKpaiHa BXKe BUKOPUCTOBYE
€BPOIEHUCHKI MPAKTUKU MPOTHUII] TIOTIOHOMAJIIHHIO 32 JOTIOMOTOK €KOHOMIYHHMX
1HCTPYMEHTIB BILIMBY, POTE peajizallis TaKuX MPaKTUK, X04a 1 Ma€ TO3UTUBHUN
pe3yabTar, aje Moke OyTH ONTHMI30BaHa IUISIXOM 3aJy4eHHS 1HHOBAIIMHUX
TEXHOJIOT1H 1O OOpoThOiI 3 00IroM HeNeraabHOi TIOTIOHOBMICHOI MPOAYKIIi,
SKHM € OIHMM 3 HaWOUIbII JIIMITYIOUMX (DaKTOpIB YCHIIIHOI MPOTUALL
TIOTIOHOTIAJIIHHIO B YKpaiHi, KU Moxke OyTH MOAOTaHUN NUISIXOM KOoTepartii 3
€C Ta 3armo3WYCHHAM YCHIIIHUX €BPONEHCHKUX IHCTPYMEHTIB MPOTH/II].

Bognouwac, ciig 3BepHYTH yBary Ha HampsM aHTUTIOTIOHOBOT TOJITHKH,
COpsIMOBaHMI came Ha KopucTyBauiB. BinmoBigHo no crarti 175-1 Kogekcy
VYkpainu npo aaMiHICTPAaTUBHI MPABONOPYIIEHHS, KypiHHS TIOTIOHOBUX BHUPOOIB
y MICIISIX, /1€ 1€ 3a00pOHEHO 3aKOHOM, a TaKOXK B IHIIMX MICIISIX, BUSHAYCHUX
PIIICHHSM BIJMOBIIHOI CIJICHKOI, CEIUIHOI, MICBKOI pajd, — TSATHE 3a CO0O0I0
nonepeykeHHss abo  HakimageHHs mTpady B TPROX A0 JECATH
HEOITO/IaTKOBYBAaHUX MIHIMYMIB JIOXOAiB TpoMasisH [1]. 3 BkazaHOTro BOAYa€ThCS
OoOMeXXeHHsI TIpaB 0cCi0, SKI € CIIOKMBaYaMU TIOTIOHOBMICHMX BHUPOOiB. BTim
3a3HauCHI OOMEXKEHHS KOPECIOHIYIOTh IIpaBaM IHIIUX OCi0 Ha Oe3reyHe
noBKULIs, ependadyeHuM ctarrero 293 [usinsHoro Komekcy VYkpainu [10]. 3
BKa3aHOTO BUIUIMBAE CIpaBeVIMBUII  OanmaHC 1HTEpeciB 000X BEPCTB,
BpEryJIbOBaHUM JIEP>KAaBOIO, a CaMe IMpaBa KypliB 0OMEXKYIOThCS MpaBaMu 0ci0,
10 HE BXKUBAIOTh TIOTIOHOBMICHI BUPOOH.

OnikyBaHHSI HQJBEIUKUM CIOKUBAHHSM TIOTIOHY B CBITOBUX MacliTadax,
MPU3BEJIO JO0 CTBOPEHHS BCECBITHHOIO OpraHi3alicld OXOPOHH 370pPOB’s
PamkoBO1 kOHBEHIIIT 3 60pOTHOM MPOTH TIOTIOHY, SIKY YKpaiHu patudikyBaia iie
B 2006 pomi. BkazaHa KOHBEHIIS OXOIUIIOE TaKl HAMpPSIMH AHTUTIOTIOHOBOI
MOJIITUKH, SIK CKOPOUCHHS TOMHTY Ha TIOTIOH, BUCYBaHHS BHUMOT JIO0 BMICTY Ta
MapKyBaHHSI TIOTIOHOBMICHMX BHUpPOOIB, Ha OCBITHI aHTUTIOTIOHOBI MpOTrpaMu
Toio [8].

Y cBowo wuepry, YkpaiHChbke 3aKOHOJABCTBO BiJpearyBajio HH3KOIO
HOPMAaTUBHO-TIPABOBUX  aKTiB, CIPSMOBAaHUX HA CIPUSHHA 3MEHIICHHIO
TIoTIoHONIANIHHA. Tak, 3akoHoM Ykpainu «IIpo BHECEHHs 3MiH 10 JESIKUX
3aKOHIB YKpaiHU IIOAO0 OXOPOHU 3[0POB’S HACEJEHHS BiJl IIKIJJIUBOTO BILIUBY
TIOTIOHY» Bij 23 nuctonana 2023 poky Oyi0 BHECEHO YEproBi 3MiHU JI0 3aKOHY
Ykpainu «lIpo 3axogu 1mOAO0 TNOINEPEMKEHHS Ta 3MEHIICHHS BXHWBAaHHS
TIOTFOHOBMX BHPOOIB 1 iX MIKIJUIMBOTO BIUIMBY Ha 370POB'Sl HACEJICHHS.
Bkazanumu 3mMiHaMuM  OOMEXKEHO peasi3aililo TIOTIOHOBMICHMX BHpPOOIB,
OKPECJICHO  KOJIO  MICIlb ~ 3arajbHOTO  KOPUCTYBAaHHS, BIUIBHUX  BiJ
TIOTIOHOTIAJIIHHS, 3a00POHEHO CTUMYJIOIOBAHHS MPOAAKY €ICKTPOHHUX CHUTApPET
tomo [4]. Kpim Toro Hakazom MiHICTepCTBa OXOPOHHU 370pPOB’S yXBaJlEHO
MEPETiK MiJICTaB I TT03aIIAaHOBHX 3aXO0/IIB JEPKaBHOTO KOHTPOJIO Ta HATTISTY
B cdepi 3amobiraHHs IIKIJJIMBOMY BIUIMBY TIOTIOHOMAJIHHS [6], a Takox
noctanoBoto Kabinery MiHicTpiB YkpaiHu BU3HAYEHO 3MIHY KPHUTEPIiB PU3UKY
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B/ TOCIIOJIAPCHKOi MISNIBHOCTI B cdepl BKUBAHHS TIOTIOHOBHUX BHUPOOIB Ta
3MEHILIEHHS X MIKIJJIMBOTO BIUIMBY Ha 3/10POB’sl HACEJIECHHS [5].

Orxe, SK 3a3HAYEHO BHIIE, PYIIHHOI CHJIOK [JJIsi 3MEHIICHHS
TIOTIOHOIIAJIIHHS, € €KOHOMIYHA JOIUIBbHICTh ISl OCi0, III0 BHUKOPHUCTOBYIOTH
TIOTIOHOBMHCH1 BUPOOU B MOBCSKICHHOMY KHUTTI, 1110 TIPU3BOAUTDH SIKIIO HE IO
BiJIMOBH, TaK Xo4a O 10 3MCHIIICHHs TIOTIOHOBOTO HABAHTAXKCHHS Ha OPTaHi3M
ocobu. HaromicTe mnpoOIieMaTHYHUM TMHTAHHSIM aHTHUTIOTIOHOBOI TIOJITHKH,
0€3BIIHOCHO /10 TIO3UTHUBHOTO BIUIMBY Ha 3aXUCT HACEJICHHS BiJ 3aBIaHHS
IIKOAW TIOTIOHOBUMH BHPOOAMHU PECHipaTOPHOMY 370POB’I0, 3aJTHIIAETHCS
NEBHUN AUCKPUMIHALIMHUANA MigXiJ 3aKOHOMABIIB N0 cepu TrocCroaapchKoi
JTISUIBHOCTI 3 BUPOOHMIITBA  TIOTIOHOBMICHOI — mpoaykiii. OOMexeHHs
BUPOOHUIITBA BUPOOIB, 110 KYIMYIOTHCS BUKIIOYHO 32 BUIBHUM BOJICBUSIBIICHHSIM,
CTBOPIOIOThH BIUIMB Ha KOPUCTYBAYiB Yepe3 BUPOOHUKIB, 1110 B PO3BUHYTOMY Ta
CBIJIOMOMY CYCH1JILCTBI HE MOXXE HE CTABUTH TE€BHI NMPABOBI MUTAHHA B aCIEKTI
3BY)KCHHSI TpaB BHUpPOOHMKA. Y BKazaHId IUIONIMHI JlaHa TpoliieMaTuka
KOpEeJIoBaTUME 3 MpOOJEeMaTHKOI Jeraiizaiii kaHabica, ajke peryIrOBaHHS
HOT0 BUKOPUCTAHHS TaK CaMO OIMOCEPEIKOBAHO YMHHOIO J0CI 3a00pOHOI0 HOTO
BUPOOHMIITBA Ta PO3MOBCIOHKEHHS. TOOTO peryimoBaHHA CIOXKHMBaHHS
IIKIJIMBUX CIIOKUBYMX BUPOOIB Mae OyTH MiJJIaHO MOJATIBIIOMY JAOCTIIKEHHIO
B ACIIEKTI BaXKEJIsl TAKOTO PETrYNIIOBaHHSA, a0u JOTPUMYBATH OaJlaHC MiXK MpaBaMH
KOpUCTYBaylB MPOAYKLII Ta ii BUPOOHHWKIB, Ta BIAMNOBLAATA NPUHLUIAM
BKa3aHOTO OaJlaHCy, 1110 MPUTaMaHU €BPOTIEHCHKOMY TIPaBY.
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€JHICTb TA JUCEPEHUIANIA Y IIPABI COUIAJIBHOI'O
SABE3INEYEHHS YKPAIHH: 1O IIMTAHHS PEAJIIBALIT
E€EBPOIIEMUCBKUU CTAHIAPTIB

®equumnHa Karepuna BikTopiBHa,
KaHIUJAT IOPUANYHUX HayK,

CTapIIuil BUKIagad kadeapu
Jep>KaBHO-TIPABOBUX JUCIMILIIH
IOPUANYHOTO (DaKyIbTETy
XapKiBChKOTO HallIOHAJIBLHOTO
yHiBepcuteTy iMeH1 B.H. Kapasina

[Iparuyun no wienctBa B €C, VYkpaiHa akTUBHO TIpaIIOE HaJ
rapMOHI3AIlI€I0 3aKOHOIABCTBA 3 €BPONEHUCHKUMH CTaHAApPTAMU, B TOMY YHCIII 1
y cdepi comianbHOrO 3a0e3neueHHs. lle BaXIMBO 17 OTpUMAaHHS CTATyCy
noBHoMpaBHoro wieHa €C. YV 3B’53Ky 3 MM aKTyaJbHOTO 3HAYCHHS HaOyBae
aHaJji3 nmpooyieM €IHOCTI 1 AudepeHIialii y mpasi coliaibHOTO 3a0e3NeYeHHS B
aCIEeKT1 BIPOBAKEHHS €BPONEUCHKUX CTaHIaPTIB.

€BponeichbKi TUMYacoBl yroau 3 colllaibHOro 3abesmnedeHHs Big 11
rpyaHsa 1953 poky OumM nepmiMMd  HOPMATUBHHMHU JOKYMEHTAMH B
€BPOMNEICHKIN MPAKTHULIl HI0JI0 COLlaIbHOro 3a0e3nedueHHs . BoHu crtocyBanuch
TaKUX BHJIB COIIIAJILHOTO 3a0€3Ie€UeHHs, K IIEHCIT 3a BIKOM, IT0 1HBaJIITHOCTI
Ta BHWIUIATH y 3B’S3Ky 3 BTPATOK TOAyBajlbHHWKA Tomlo. IlimsamMu mmx
B3a€MOIIOB’SI3aHUX yTOJl OyJIM: TMO-Mepiie, 3a0€3MeYeHHsS] OJITHAKOBOTO PEKUMY
(GyHKIIIOHYBaHHS 3aKOHOJABCTBA IMPO CoIliaibHE 3a0€3MeUeHHs] Ha TEepUTOPii
KOXKHO1 31 CTOpIH, IO JOMOBIISIIOTBCS, & TaKOX MPAaBUI CTOCOBHO TPOMAsH
BIIMIOBITHOT JepKaBH Ta TPOMAJISIH IHIIMX AEp)KaB, IO JOMOBJISIOTHCS; I0-
Jpyre, MOUTUPEHHS Ha BCIX TPOMAJISTH CTOPIH, IO JJOMOBJISIOTHCS, TIepeBar, 1o
BUIUTMBAIOTh 3 JIBOCTOPOHHIX Ta 0araToCTOPOHHIX KOHBEHIIIH, Kl
YKIIQJAI0ThCSl CTOPOHAMM, OB’ I3aHUMU ITUMHU YTOJIaMH.

3rogom OynM TPUAHATI Taki OCHOBHI aKTH E€BpPOIMENCHKOro TMpaBa 3
coliaabHOTO 3a0e3neyeHHsa: €Bponeichbka KOHBEHIISE NPO COLIalibHY Ta
Menuuny aonomory ta [Iporokon no Hei (ET8 Ne 14); €Bponeiickka coiianbHa
xapTist (ETB Ne35); €sponelicbkuii kogekc comiaabHoro 3adesnedenns (ETh
Ne48); Ilporokon 10 €BpONEMCHKOro KOJAEKCY COLiadbHOrO 3a0e3MeueHHs
(ETB Ne48a); €Bpomneiicbka KOHBEHII Mpo coiiaibHe 3a0e3nedeHHs (ETh
No78); JlomaTkoBa yroja IIoJ0 3acTOCYBaHHS €BpONENWChKOI KOHBEHIIT MPO
comianpHe 3abesneueHns (ETBb Ne78a); €Bpomeiicbkka KOHBEHIliS PO
comianpauii 3axuct ¢epmepiB (ETh Ne83); €Bpomeiichkka KOHBEHIIIS PO
npaBoBuii ctatyc Tpyasmux-mirpanTiB (ETh Ne93); JlonatkoBuii mpoTOKOI 10
€poreiicekoi comianbHoi xaptii (ETb Nel28); €pomelichbknii KOJEKC
couianbHoro 3abesnedyeHHs (meperisuytuii) (ETB Nel39); Ilporokon mpo
BHECEHHSI TIOMPAaBOK 10 €Bpomneichkoi comianbHoi Xaptii (ETh Nel42);
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[IpoTokon g0 €Bporeichbkoi KOHBEHIIIT mpo coiianbHe 3a0e3neueHHs (ETh
Nel54); domaTkoBuil mpoTOKOJ 10 €BpOMEHCHKOI COINAIbHOT XapTii, SKUN
nepeadadae cucteMy kosiektuBHOro ockapxeHHs (ETB Nel58); €Bponelicbka
comianbHa xaptis (mepernsnyrta) (ETS Nel63); €nunuii €BponelcbKUi akT
(1986 p.); XapTis cniBTOBapHMCTBA PO OCHOBHI COIlIaJIbHI MpaBa IMpalliBHUKIB;
Pernmament Pagu €EC Nel408/71 Bim 14 wepBHs 1971p. mpo 3actocyBaHHs
CXEM COIllaJbHOTO 3a0e3MedeHHsT M0J0 OCi0, sAKi MPamiIoTh 3a HAliMOM, Ta
ixHIX ciMel mig yac nepedyBanHs B Mexxax CriBToBapucTsa; upektuBa Paau
80/987/€EC Bin 20 >xoBTHs 1980 poky mpo 30JMKECHHS MPABOBUX TOJOKCHb
Jep’KaB-4ieHIB IOJ0 3aXUCTy HaWMaHMX TMPAliBHUKIB Yy BHUIAAKY
HEIUIATOCTIPOMOKHOCTI iXHBOTO poOoTodaBis; Pezomtouis Pagu 95/c 168/01
Biz 27 Oepesnst 1995 poky npo TpaHcdopmallito Ta 3aCTOCYBaHHS COIIaIbHOTO
3akoHosaBcTBa CmiBToBapuctBa; Pexomenpariis Pamm 92/441/€EC Bin 24
yepBHs 1992 p. mpo 3aranbHi KpUTEpii CTOCOBHO JIOCTaTHIX PECypCiB Ta
COI[laJIbHOT JOTIOMOTH B CHCTEMax COIlaJbHOTO 3axucTy; Pekomenpaaiis Paau
92/442/€TIC Bin 27 nunHs 1992 poky npo 301MKEHHS LUICH 1 MOMITHK Y
cdepi couianbHOro 3axucty; JupektuBa €Bponeiickkoro [lapiamenty ta Paau
2002/74/€C Bin 23 Bepecus 2002 poky, sika BHOCUTH 3MiHU 110 JlupeKkTuBU
Paagu 80/987/€EC npo 301auKeHHsI TPAaBOBUX MOJIOKEHB JAEP>KaB-wICHIB 100
3aXUCTy HaWMaHMX NPAI[iBHUKIB Yy BHUIIAJKy HEIUIATOCIPOMOKHOCTI iXHBOTO
poboTonasus [1, ¢. 127-129].

VY cucremi €BpomeWChbKUX aKTiB, Kl BHU3HAYalOThb OCHOBHM €JHOCTI M
mudepeHmianii 'y comianbHOMy 3a0e3ledyeHHs Oco0iMBe Micue 3aiMae
€Bpomnelicbka colianbHa XapTiga (MeperisHyTa), ska Oyna patudikoBaHa
BepxoBuoto Panoto Ykpainu B 2006 p. [2], y cT. 12 sik0i BU3HAYEHO, 110 YCi
MpaIoryl Ta iX yTpUMaHIl MalOTh MPaBO Ha colllanbHe 3abe3nedeHHs. Tomy
U1 epeKTHBHOI peanizallli mpaBa Ha coliaJibHE 3a0€3MEeUeHHS €BPOIEUCHKI
nepkaBu OepyTh Ha cebe 3000B’si3aHHS CTBOPIOBAaTH Ta IMiATPUMYBATH
CUCTEMY COIllaJbHOTO 3a0€3MEUeHHs, TOCTYIIOBO BHUBOJAUTH CHUCTEMY
COITIaJIbHOTO 3a0e3MeueHHs Ha O1JbII BUCOKUH PIBEHb, BXKMBATH 3aXO0/IIB MO0
MOKPAIIEHHS PIBHSA CUCTEMHU COIIAJIbHOTO 3a0€3MEUCHHS NUIIXOM YKJIaJdaHHs
BIINOBIJIHUX JIBOCTOPOHHIX Ta 0araTOCTOPOHHIX yroj a0o B IHIIMHN cIoci0
BIINOBIJIHO 10 YMOB, BU3HAYEHUX Y TaKUX yroaax, s 3a0e3nedeHHs piIBHOCTI
MDK iX rpoMajsitHaMy Ta TPOMaJsiHaMU 1HIIMX CTOPIH y TOMY, IO CTOCY€EThCS
IpaB Ha colllaJibHE 3a0e3MeUeHHS.

Xaprtiss HE MICTUTh TOYHOTO BHU3HAYEHHsS KOHIICMIIIN COIlaibHOTO
3a0e3MeyeHHs Ta collalibHOI JonmoMoru. Yepes3 ne €BpomneichbKuil KOMITET
CoLlaJIbHUX MpaB Oepe 10 yBaru AYMKY 3alllKaBJICHOI JIepKaBU CTOCOBHO TOTO,
YM MiAIagac, 3rigHo 3 11 HalloHaJAbHUM 3aKOHOJABCTBOM, Ta UM 1HIIIA BHILJIATA
MiJl COLIaJbHY JOMOMOTY 4YH coIllaibHe 3a0e3neueHHs. SIK mpaBuio, y
JIOTIOBIII HE BKA3y€ThCS UITKO, MIPOTE 3 METOI0 3a0e3medeHHs yHI1(hIKOBaHOTO
TIyMauyeHHs Ta MOHITOPMHTY BUKOHaHHA XapTii, Komiter cnupaerbcs He
JuIie Ha Kiaacuikaiiio 3alikaBlICHOI Jep>KaBH, a i BCTAHOBIIIOE CBOi BJIACHI
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KpUTEpli, sKi 0a3ylTbCsS TMEPEBAXHO Ha IUJIAX BHIIAT Ta yMOBaX iX
HagaHHs [1, c. 130].

v €BporeiicbkoMy KOJIEKC1 COI1aJIbHOTO 3a0e3neyeHHs
(mepersisiHyTOMYy) BCTAQHOBJIGHO TakKi BHJM COLIQJIbHUX JOMOMOI: MEIUYHa
JI0OTIOMOTa, JIOTIOMora Io XBopoOi, JioroMora 1mo 0e3poOiTTio, JOMOMora Io
CTapocCTi, JOTIOMOTa B pa3i BUPOOHUUYOI TPAaBMH, IONIOMOTA CIM'sIM 13 NIThMH,
JIOTIOMOTa IO BariTHOCTI Ta pojax, JOTOMOTa IO IHBAJIAHOCTI, JOMOMOTa B
pasi cMepTi TOyBaIbHHKA.

BepxoBuow Pamoro Ykpaiau 17.07.1997 p. patudikoano KoHBeHIIi0
PO 3aXUCT MpaB JIOAUHU 1 OCHOBOIOJIOXKHUX CBOOO [4], KO0 mepeadaueHo
MpaBO Ha >KUTTS, Ha CBOOOAY Ta OCOOMCTY HEIOTOPKaHICTh, MPaBO Ha
CIpaBeJJIMBUIA CYJOBUN pO3TJsi], MpPaBO Ha TMOBary J0 NPUBATHOIO Ta
CIMEMHOTO >KUTTA, CBOOOMY MYMKH, COBICTI 1 BIPOCHIOBiZaHHSA, CBOOOIY
BUPXXEHHs MOTJISIB, MPaBO Ha cBOOOMY 310paHb Ta 00’€IHaHb, MPABO HA
nuiro0, mTpaBo Ha epeKTHUBHUM 3acid MpaBOBOTO 3aXHUCTy, 3a00pOHY
TUCKpUMIiHAalli, 3a00pOHY KaTyBaHHS Ta HEJIOJCHKOTO TOBOJIXKEHHS,
JTUMCKpUMIiHAIll1, TOKapaHHs 0e3 3aKOHY.

BignmosigHo 1o ct. 9 Koncrurymii Ykpainu KoHBeHIIisS mpo 3aXUCT TpaB
JIOAWHA 1 OCHOBOIIOJOKHHX CBOOOJ € YacTHHOK  HAIlOHAJILHOIO
3aKOHO/ABCTBA YKpaiHu. 3akoHOM Ykpainu «lIpo BHKOHaHHS pillIeHb Ta
3aCTOCYBaHHS IPAKTUKU CBPOIEUCHKOTO CyAy 3 NpaB JroguHu» [4] y cT. 17
BU3HAYECHO, IO CYAH 3aCTOCOBYIOTh MpHU po3risaAl crpaB KoHBeHIl0O mpo
3aXMCT TIpaB JIIOAMHU 1 OCHOBOMOJIO)KHUX CB0OOOJN [5] Ta mMpakTUKY
CBPONENCHKOTO Cyy 3 IPaB JIFOAUHU SIK JIKEPEIIO IpaBa.

CnpaBu B cdepi coriaabHOro 3a0e3nedeHHs CBpONneiicbKuil Cya 3 Mpas
moauHu posrisiaae B acnekTi ¢r. 1 [Ipotokony Ne 1 no KonBeniiii, BiIMOBiAHO
70 K01 KOKHa (hi3uyHa a00 pUAMYHA 0co0a Ma€ MpPaBO MHUPHO BOJIOJITH
cBoiM MaiiHOM. HixTo He Moxe OyTHu 1mo30aBiaeHUN CBOET BIIACHOCTI 1HAKIIIE K
B IHTEpecax CyCHIJIbCTBAa 1 HA yMOBaX, NepeadaueHnX 3aKOHOM 1 3araJIbHUMU
MPUHIIMIIAMH MDKHApOJHOTO TpaBa, a TaKOX y Po3pisi CT. 6 Mmpo mpaBo Ha
CIIpaBEJIUBUAM CY/I.

barato cnpaB, posrmsaytux ~€CIIJI, cTocytoThcs  HaaMIpHOI
nudepenmiamii y coriaibHOMy 3a0e3nedyeHHi, ad0 HaBMaKW BCTAHOBJICHHS
nudepenmianii 3a migcraBaMu, siki € quckpuMiHaiiiaumu. [Tpumipom, €CII
BHU3HAB MIJCTaBy A AudepeHiialii 3a CTaTTI0 AUCKPUMIHAIIHHOIO y CIpaBl
Willis v. The United Kingdom, ne 3asBHUK OCKap>XUB BIIMOBY BJIaaud B
MPU3HAYCHH] «JOMOMOTH BJOBW», IO3afK BIJAMOBIAHO 10 3aKOHOJABCTBA
BenukoOpuranii Taky AOMOMOTY MOXYTh OTPUMYBATH JIMILIE >KIHKH-BJOBH, a
HE YOJIOBIKU. 3asBHUK CBOIO CKapry MOTHBYBAaB THM, III0 HOTO ApyXuHA OyIa
OCHOBHHMM TOJYBaJIbHHUKOM CIM’i 1 BHUIUIauyBaja BCl HEOOXiJHI BHECKH IO
(GOHIB cTpaxyBaHHs, 3 SIKUX, Y CBOIO UEpPry, CIUIAYyIOThCS 11i cymu [6, c. 151].

€CIIJl y cBoili mpakTHWilli BU3HAE HE3aKOHHUM BCTAHOBJICHHS
mudepeHianii Ha migcraBi rpomansHcTBa. Tak, y copasi Weller V. Hungary
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OyJI0 pO3TJIIHYTO BIJIMOBY BJIaJW PO BUIUIATY MaTEPUHCHKOTO JOIOMOTH.
3riIHO 13 3aKOHOJABCTBOM YTOPIIMHM JHIIE MaTip, sIKa Ma€ Yropcbke
IPOMAJISHCTBO, Majia MPaBO HAa OTPUMAaHHS TaKUX BHUIUIAT. MaTu ManomiTHIX
3asBHUKIB Majla PymMyHChbKEe TI'pOMAJSIHCTBO 1 HE MOTJia pO3paxOBYyBaTH Ha
orpumMaHHs minbr. CyJl BCTAaHOBUB, 110 HEOTPUMAaHA 3assBHUKOM JOTIOMOTa Mae
Ha METI MIATPUMKY HOBOHAPO/KEHUX AiTeHl 1 ciM'i, a He TUIBKH MIATPUMKY
MaTepiB micias mosorie. Tomy cim's 3asBHUKA mepeOyBaiia B HEPIBHUX YMOBax
3 IHIIAMU CiM'sIMH, TII0 MAIOTh MTPaBO Ha TaKy Jomomory [6, ¢. 152].

VY cmpagi Stec and Others v. UK 3asBHHKM OCKap>KHIJIM BCTAHOBJICHHSI
nudepeniaii MeHCIOHHOTO BIKY 3alie’KHO BiJ CTaTi 0coOW. 3asBHUKAMU Y
cipaBl BHUCTYNWIH, SK YOJOBIKM, TaK 1 XIHKUA. 30kpema, rp-ka Crek,
OCKap’KuJjia PI3HUIIO Y BILl BUXOJY Ha MEHCII0 Y 3B'A3KY 3 THUM, 1110 BUIUIATU B
3B'SI3Ky BUPOOHHUYOIO TpaBMOIO OyJM 3aMiHEH1 i Ha BUILIATY MEHCIi paHilie,
HDXK YOJIOBIKOBI, SIKIIO BIiH 3HAXOJIMBCS O Yy aHAJIOTTYHIN CUTYaIlli.

€CIJI mocranoBUB, 110 HEe Oys0o nopymieHHs cT. 14 Ta ct.1 [IpoTtokomy
Ne 1, mo3zasx audepeHmiaiii Biky BUXOIy Ha MEHCIIO IS YOJIOBIKIB 1 KIHOK
Oyia cioyaTKy BCTaHOBJICHA JEP>KaBOIO JIJISl MOJIIILIEHHS MEHII CIPUSITIUBOIO
€KOHOMIYHOI'O CTaHOBMINA X1HOK. Pimenns ypsay Cnonydenoro KoposiBcTBa
PO KOHKPETHI CTPOKH 1 3aCO0M yCYHEHHSI I1i€1 HEPIBHOCTI HE OYJIM HAaCTUIbKU
HEOOIPYHTOBAHUMHU 1 TOMY HE MEPEBULIMIN MEXY po3cyny. Pazom 3 mum, Cyn,
IPOBIBIIM MOPIBHSUIBHUN aHaJi3 aHAJIOTIYHUX HOPM B IHIIUX E€BpONEHCHKHUX
JepKaBax, BIJIMITUB Ta CXBaJWB 3arajbHy TEHACHIIIO JI0 BCTAaHOBJICHHS
€IMHOTO MEHCIMHOTO BiKY[6, c. 152].

YacTo y HallOHAJIBHUX 3aKOHOJIABCTBAX KpaiH MICTATHCS IOJIOKECHHS,
Kl YHEMOXJIMBJIIOIOTh OTPUMaHHA MEBHUX BHUJIIB JOINOMOT  4Yepe3
MatepianbHuil cTaH ocobu. [Ipumipom, 3apeectpyBatucs sk 6€3poOITHUIN IS
MOJAJBIION0  OTPUMAHHSA  JIOMIOMOTH IO  0e3poliTTI0  MOXe  ocoba
mpare31aTHoro BiKy /0 MpU3HA4YEHHS TMEHCIi (30KpemMa Ha MUTbrOBUX YMOBax
ab0 3a BUCIIYTY POKIiB), sIKa uepe3 BIJICYTHICTh pOOOTH HE Mae€ 3apobiTKy abo
IHIINX  mepeadayeHux  3aKOHOJABCTBOM  JIOXOJIB, TOTOBa Ta 3JaTHa
IpUCTYyNUTH 10 poOoTH (cT. 43 3akony Ykpainu «IIpo 3aliHATICTH HACEICHHS
[7]). Tak, y cnpasi Sali v. Sweden Cyn po3riisHyB CKapry 3asBHHKA IPO
BIJIMOBY B HaJlaHH1 JOMIOMOTH IO 0e3po0iTTIO 0c001, sika BOJO/1Ia YACTUHOKO
Masoro mianpuemHunrsa. Cya BupimMB, 00 T1030aBJIICHHS IpaBa Ha
OTpUMaHHS JOMOMOTH € TOPYIIEHHSM I[IpaBa Ha IOBary BIJIACHOCTI, SKe
nepenodaudene cr. 1 IIporokony Ne 1 no Kousenuii. Pazom 3 ium, Cyn 3BepHYB
yBary, IO BCTAHOBIEHHS OOMEXEHb, MepeadauyeHuX JAep>KaBaMH II0J0
OTPUMaHHS JOMOMOT 110 0e3poOiTTIO JUIsl MIANPHUEMIIB, MOXYTb OYyTH
OOIpYHTOBaHI 3aKOHHOIO METOI0 3a0e3MeyeHHs CTaOlIbHOCTI CHUCTEMHU
CTpaxyBaHHS Ha BUMAaA0K 0e3pobiTTs [6, ¢. 153].
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HAIIPAMMU AIAJTBHOCTI CUJI BE3IIEKHW CEKTOPY BE3IIEKHA 1
OBOPOHMU YKPAIHHU OO0 3AXUCTY KOHCTUTYIIMHOI'O
JAJZY YKPATHU, 3ABE3NIEYEHHS JIEP’KABHOI BE3IIEKHU TA

BTIJIEHHSI BA3OBUX IIIHHOCTEM €C

Yauunit Muxaiuo I'puroposuy,
acripaHT IPUAUYHOTO (aKYIbTETY
XapKiBChKOT'O HaIlIOHAIBHOTO
yHiBepcuteTy iMeHi B. H. Kapasina

dopMyBaHHS  €IMHOTO  €BPOIMEUCHKOTO  MPOCTOPY  HE  TUIBKHU
TEpUTOpiaAIbHO, ajieé W JOKTPUHAJIBLHO BHMAara€ BIiJ HamIoi Jep)kKaBU Ta
CYCIIUJIbCTBA BXKUTTA BIJIMOBITHUX 3aXOIB TOMANBIIOT0 00 €qHAaHHS 0a30BUX
minHocTelt €Bpomneiickkoro Coro3y, SKMMH € ToBara J0 JIFOJICHKOI TiTHOCTI,
cB00O/Ia, TEMOKpaTIsi, PIBHICTh, BEPXOBEHCTBO IPaBa, IoBara Ji0 MpaB JIIOIUHH,
BKJIFOYHO 3 TIpaBaMy MEHIIWH. Ba)kKIMBO YCBiIOMJIIOBATH T€, IO YTUICHHS Y
JEP’KaBOTBOPUY TMPAKTHUKY Ta Yy JKUTTENISUIBHICTD COLIYMY HaBEIECHUX
IIHHOCTEW OyJe TMPUCKOPIOBATH €BPOIHTErpAIliiiHI MPOIECH, J10JATKOBO
rapaHTyBaTl CTAOLIBHICTh KOHCTUTYLIMHOTO JIaqy YKpaiHM Ta 3aXMILEHICTb
JIepKaBHOTO CYBEPEHITETY, TEPUTOPiaIbHOT IIJIICHOCTI M 1HIIKUX HAIllOHAIHHUX
iHTEepeciB YKpaiHM BiJ peadbHUX Ta MOTEHUIWHUX 3arpo3. 3axHILal4d Ta
BTUTIOIOYM 0a30B1 IiHHOCTI €C, MM TUM CaMUM 3aXHUIAEMO KOHCTUTYIIMHHIMA
Jan YKpainu, rapTyeMo HallloHalIbHY Oe3rneky YKpaiHu 3 ycima ii BuJaMu Ta He
B OCTaHHIO YEpry JepKaBHy Oe3MeKy.
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[Ipu 1poMy ciaifi ypaxoByBaTH 1 T€, IO 3aXHCT KOHCTUTYLIAHOTO Jaay
VYKpaiHu BUCTYyNAa€ HAMBAXIJIMUBIMIOW (YHKIIEIO JIEpkKaBU Ta CIPABOIO BCHOTO
VYkpaincbkoro Hapoy. Bkazana 3aaya 0ocoOIMBO aKTyalli3y€eThCs Yepe3 CYyTTEBI
3arpo3u i YKpaiHChKOT JepaBu, 110 BUKJIMKAHI JISIMU JI€P’KaBU-arpeCOpPKHU.
Koncrutymiss Ykpainu [1], 3aKOHOJABCTBO CTBOPIOIOTH HEOOXiIHY 0a3y Ta
OIATPYHTS. ISl peami3amii 3axoJiB MO0 3aXHUCTy KOHCTUTYLIMHOTO Jaxy
YkpaiHu sk y MUPHUHN 4ac, Tak 1 B yMOBax IMPaBOBOTO PEKUMY BOEHHOTO CTaHY,
KU BBOAUTHCS YKa3oM llpesunmenta Ykpainu, Ha migcraBi mpono3uiii Pagu
HaIloHanpHOi Oe3meku 1 000poHM YKpaiHH, BiAMOBIAHO M0 1m.20 YacTUHU
nepmoi ctarti 106 Konctutynii Vipainu # 3aTBepmKyeTbcs 3akoHOM. B
IHCTUTYLIITHOMY MEXaHi3Ml 3aXUCTy KOHCTUTYLIIHOrO Jaay YKpaiHu ocoOiauBe
MICIIE 3aiiMalOTh CUJIM O€3MeKU CeKTOpy Oe3MneKu Ta 000pOHU YKpaiHu.

VY Kouctutymii YkpaiHu 1bOMY MUTaHHIO TaKOX MPHUIUICHO yBary Ta
nepeayciM uepe3 JisUTbHICTh TaKMX CKIIQJIOBUX CEKTOpY Oe3neku Ta 000poHU
VYkpainu, Sk BIAMOBIHI BIMCHKOBI ()OPMYBAaHHS Ta MPaBOOXOPOHHI OpraHu
JIep’KaBM, OpraHizailis 1 MOPSIOK JISUTBHOCTI SIKMX BHU3HAYAIOTHCS 3aKOHOM.
Came Ha HUX YacTHHOI0 TpeThoro cTaTTi 17 OcHoBHOTO 3akoHY YKpaiHu
NOKJIAJIA€EThCsl  3a0€3MEeUEHHs1 JepXaBHOI O€3MeKH Ta 3axUCT Jep>KaBHOTO
KopaoHy. lle 3ymoBieHO TuM, IO SIK JepaBHaA Oe3neka, Tak 1 3aXUIIECHUN
JepKaBHUM KOPAOH O€3MOCepe/HbO MOB’sI3aHl 3 KOHCTUTYILIMHUM JaJoM Ta
Horo cTaOUIbHICTIO. AJIKe, SIK 3a3HAYEHO Y MYHKTI 4 4acTWHU Mepuioi cTaTTi 1
3akony Ykpainu “IIpo HamioHanbHy Oe3neky Ykpainu” [2], AepkaBHa Oe3neka
€ 3axXUUIEHICTIO JIepKaBHOTO CYBEPEHITETY, TEPUTOPIAIbHOI LUIICHOCTI 1
JEMOKPAaTUYHOTO KOHCTUTYIIIHHOTO Jaxy Ta IHIIUX JKUTTEBO BaXIJIMBUX
HAI[lIOHATBHUX I1HTEPECIB BiJl peaTbHUX 1 TMOTEHIINHUX 3arpo3 HEBOEHHOTO
xapaktepy. Sk BUIHO, KaTeropii “KOHCTUTYIIWHUIN J1a7] YKpaiHu” Ta “Aep>kaBHa
Oesreka” CyTTEBO B3a€EMOIOB’S3aHI ¥, BIAMOBIIHO, 3aXOJHM IIOAO iXHBOIO
3aXUCTy MOXYTh MaTH CHUIbHY CIIPSIMOBAHICTb.

Cumu Oe3nexku cexktopy Oesmeku 1 00OpoHM YKpaiHM BHCTYIAIOThH
MOTYXXKHUM CYO’€KTOM, IO SKOTO BXOJSThH 1HINI PO3Taly>KeHi Cy0’ €KTH, SKi
MaloOTh CBOIO, BU3HAYEHY 3aKOHOM KOMIIETEHIIII0. 3T1AHO 3 MyHKTOM 17 yacTuHU
nepmoi ctatti 1 3akony Ykpainu «lIpo HamioHanbHy Oe3neky YkpaiHu», 10
cuil Oe3NeKu BXOJATh MPaBOOXOPOHHI Ta PO3BIAYBaJIbHI OpraHu, AEpiaBHI
OpraH# CHEUiaIbHOrO MNpPHU3HAYEHHS 3 MPABOOXOPOHHUMH (DYHKIISIMU, CHIIA
LIMBUIBHOTO 3aXMCTy Ta IHIII OpraHu, Ha sKki KOHCTUTYyI€0 Ta 3aKOHaAMU
VYkpainu nokaaeHo GyHKIIi 13 3a0e3neYeHHs HalllOHAIBLHOT O€3MeKn Y KpaiHu.

Ak npukian, 10 cuil 0e3MeKH CEKTopy Oe3neku 1 000poHU YKpaiHU MOXKe
Oyt BimHeceHO MiHICTepCTBO BHYTPINIHIX cOpaB YKpainu, HarionanpHy
reapairo Ykpaiau, HarionanpHy modmimito Ykpainu, [lepkaBHy NpHKOPIOHHY
ciyx0y Ykpainu, [lep:xaBHy Mirpaiiiiiny ciyxOy Ykpainu, JlepxaBHy ciyx0y
VYkpainu 3  Hag3BuuaHux — curyamii, CaoyxOy Oe3neku  YKpaiHu,
AnTtutepopuctuyauii neHTp npu Ciyx61 Oesnekn Ykpainu, Ciyx0y cynoBoi
OXOpOHM, YTIpaBIIHHS JepKaBHOI OXOpOoHH Ykpainu, JlepkaBHy CcIyx)0y
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CHEIIaJIbHOTO 3B 3Ky Ta 3aXUCTY 1H(opMallii Ykpainu Tomio.

Ak BUIHO, Taka KOMIICTEHIlS BCiX BIJMOBIAHUX CTPYKTYp Ma€ €JIUHE
CIpsIMyBaHHSI Ta €JUHY METY, 110 HalllJIeHAa Ha 3a0e3MeYeHHs] OCHOBHUX BU/IIB
HaIllOHAIBHOI Oe3neKku YKpaiHu Ta 3aXUCT KOHCTUTYIIIHHOTO Jiany YKpaiHw.
CunoBa ckJIaJioBa TyT € HE JIMIIE TaKOIO, 10 MPsMO NependadeHa 3aKOHOM, alie
MOJISATa€ y PeasibHIM MPAaKTHUIll 3aCTOCYBaHHS MPUMYCOBUX Ta CHJIOBUX 3aXOJIB.
3axXuCT KOHCTUTYIIIHOTO Jlaay YKpaiHU HE BHUIAJIKOBO MOKJIATAETHCS HA CHUJIH
0e3mneKku cekTopy Oe3meku Ta 000poHU YKpaiHH, OCKUIBKH MOCSATaHHS Ha HOTO
€ HeOe3MeYHNMHM, TSHKKUMHU 3J0YMHAMH, 110 Oe3MocepelHbO MOB'A3aHO 13
HacWJIbCTBOM. Ha 1ieit aciekT 3BepTaeThes yBara y IOpUANYHIN JTiTepaTypi.

Tak, B. M. fIHko BBaxkae, 110 CTPU>KHEBUM Y 3HAUEHHI CJIIB «IIOBAJIEHHSY,
«3aXOIUICHHS» € HACWJIBCTBO, OTXKE, «HACUJIBHULIBKUID CTOCYETHCS 1 MOBAJICHHS
KOHCTUTYLIIMHOTO JIaJly, 1 3aXOIUICHHS Jep>KaBHOI Biaau (4YacTUHA Ieplla CTaTTi
109 KpuminanbHoro kojaekcy Ykpainu) [3, c¢. 11]. Ilpunarigno ciig 3a3HaquTH,
10 BKa3aH1 HACWJIBLHUIIBKI JI1i TOBUHHI 3yCTPITH MPABOBY PEAKIIIIO JAEpPIKABU, IO
Oyne ©Oa3yBaTHCS Ha CWIbHOMY IIpaBOBOMY IpUMYCI Ta KOPEKTHO
3aCTOCOBYBATHUCS CHJIaMU O€3MEKU CEKTOpY Oe3reku Ta 000pOHH Y KpaiHu.

Y cBowo uepry, P.JI. Yopuuii Bkazye Ha Te, II0 BIJIMIHHICTh
HACWJIBHUIIBKOI 3MIHH BiJ TIOBaJICHHS KOHCTHTYI[ITHOTO JIaJy MOJISATaE B TOMY,
IO B MEPIIOMY BUIAIKy B OCHOBHOMY 30€piratoTbCsi KOHCTHTYIIIIHI MOPSIOK 1
CHOCI0 YCTAHOBJIGHHS THUX YU IHIIMX KOHCTUTYI[IMHUX MPHUHIIMIIB, a TaKOX
NPUHIMI Y4YacTl YIMOBHOBAXKEHUX CYO’€KTIB y 3MiHI KOHCTUTYLIMHOTO Jafy.
[Ipy upomy, Mae Micle TMOPYIICHHS MPUHIUIYY BITLHOTO BOJICBUSBICHHS
TPOMaJISH, a TAaKOXX MPUHIIUITY CYBEPEHITETY JEp>KaBHOI BIaiu. Y IPyroMmy —
MO>KE€ MaTH MICIE SIK HACWJIbHUIIBKE YCYHEHHSI CyO’€KTiB, YIIOBHOBKEHUX Ha
3MIHYy KOHCTUTYIIIHHOTO JIaJly BiJ IIbOTO TMPOIECY, TaK 1 MOBHE a00 YaCTKOBE
HEJIOTPUMAHHSA TIOPSJIKY 1 cloco0y 3/iicHeHHs 1€l AisuibHOoCTi. [IpoTe y Oyab-
SKOMY BUMAJKy HACTIAKOM HACHUJIBHUIIBKOI 3MIHM KOHCTHUTYLIMHOTO JIaTy YH
NOBAJIEHHS! KOHCTUTYILIMHOIO JIay € 4acTKOBE a00 MOBHE MPOTOJIOIIEHHS HOTo
MPUHIUIIB HEUMHHUMH, HEAIMCHUMHU MPOTITOM IEBHOTO MPOMDKKY 4Yacy, Ha
neBHii TepuTopii Tomo Beyneped Koncruryiii Ykpainu [4, c. 13].

Pa3zoMm 13 TUM, y IOpUANYHIN JIITepaTypl 3BEPTAETHCS yBara 1 Ha 1HIIUMA 01K
3aXO0/iB, TMOB'A3aHUX 13 3aXUCTOM KOHCTUTYI[IHHOTO JaAay YKpaiHu Ta
3a0€3MeUYeHHIM HOoro cTablIbHOCTI.

Tax, B. I1. KonicHuk yka3ye Ha Te, 110 KOHCTUTYLIHHOMY JIay SIK TAKOMY
CTaHy MpPaBONOPAIKY, SIKMM y MepeBakHiM CBOiM YaCTHMHI MOBHICTIO BIANOBINA€E
KOHCTUTYIIHHINA MoJienl (KOHCTUTYI[IHHUM HOpMaM) He Juile 32 GopMalibHUMU
KpUTEPISIMHU, ajie i 3a CBOEIO CYTTIO, MA€ MEpPeayBaTH 1 yCBIAOMIICHHS TOJIOBHUX
1716l KOHCTUTYIIOHANI3MY, 1 MEPEOCMHUCIEHHS X Y KOHTEKCTI HAIllOHAJIBHOTO
MEHTAJITETy Ta CBITOCHPHUUHATTS, 1 (OPMyBaHHA MaCOBOi KOHCTHUTYIIIMHOI
cBijoMocri [5, c. 117].

[Ipore, Ak Bimomo, QOpMyBaHHS TakOl CBIIOMOCTI, SIK BaKJIUBOI
cTal1mi3aliiHOl OCHOBH Ta MIATPYHTS KOHCTUTYIIMHOTO Jaay BHUCTYyMA€ SK
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CKJIJITHUA Ta TPUBAIMM IPOIEC, HA SKUH MOXYTh UMHHTH CBifl BIUIMB (SIK
MO3WTHUBHMM, TaKk 1 HETaTUBHUI) HalpisHOMaHITHIII cy0'ektu. Came ToMy B
aCHeKTl AISUTbHOCTI CUJI O€3MeKH CEeKTopy Oe3neku 1 000poHM YKpaiHu Clijl
O0COOJIMBO BHUJIUJIUTU 3amoOIraHHs, NPUIMHEHHS MPOTHUIPABHUX IyOJIYHUX
3aKJIMKIB 70 HACWJIBHUIIPKOI 3MIHM YM MOBAJCHHS KOHCTUTYIIHHOTO Jiaxy abo
JI0 3aXOIUICHHS JIepP’KaBHOI BJAJM, a TaK0X PO3MOBCIOKEHHS MaTepiaiiB i3
3aKJIMKaMH 10 BYMHEHHS TakuxX [id, abo myOmiyHi 3aKiIuKd YU
PO3MOBCIO/DKEHHSI MaTepiaiiB 13 3aKJIMKaM{ JO0 BYMHEHHS yMHUCHUX [ii, IO
COpsSMOBaHI Ha 3MIHY MeX TepuTopii abo AepKaBHOrO KOpPAOHY YKpaiHM Ha
MOpYILIEHHSI MOPSIIKY, BcTaHOBIeHOro KoHctuTymniero Ykpainu abo myOiiuHe
3amepeyeHHsl IpOMaJsTHUHOM YKpaiHW 3A1iCHEHHs 30poiHOi arpecii mpoTu
VYKpaiHu, BCTaHOBJICHHS Ta YTBEP/KCHHS THUMYAacOBOI OKyMaIli YacTHHH
TepuTopli YKpaiHu a0o myOJiuHl 3aKJIMKH TPOMAJSIHUHOM YKpaiHU [0
MIATPUMKH pillieHb Ta/abo M1 nep:kaBu-arpecopa, 30poitHux GpopMyBaHb Ta/ado
OKyHaIiiHOl aJMiHICTpallii JAep)kaBU-arpecopa, N0 CIIBIpall 3 JIepKaBolo-
arpecopom, 30porHUMHU (HOPMYBaHHSIMHU Ta/ab0 OKYIAIIMHOIO aaMIHICTPAIIEIO
Jep:KaBU-arpecopa, J10 HEBU3HAHHS TONIMPEHHS JEP>KaBHOTO CYBEPEHITETY
VYkpaiHu Ha TMMYacOBO OKYIIOBaHI TEpUTOPIi YKpaiHH, a TaKOX MPUTATHEHHS
JI0 IOPUIUYHOT BIJIMOBIIAIBHOCTI 32 iX BUNHEHHS.

Cnin 3BepHYTH OCOOJIMBY yBary Ha Te, IO BITUM3HSHHUI 3aKOHOJABEllb
a0COJIFOTHO OOIPYHTOBAHO 3/AIMCHUB KpHUMIHAI3AIlI0 Ta TEHAI3aIli0 II0A0
peanizalli Ha TPaKTULl BUJIB 1 PO3MIPIB MOKapaHHsS, HE JIMIIE KOHKPETHUX
YMHUCHUX Jiil, ajie W MyOJIYHMX 3aKJIMKIB IIOAO IX YYMHEHHS, 3 METOH iX
HEJIOMYIICHHS, SK YWHHUKIB, 1[0 HETAaTUBHO BIUIMBAIOTh Ha (HOPMYBaHHS
MacoBOi KOHCTHTYIIIHHOI CBiZioMOCTi. bimbiie Toro, mig iX BIUIMBOM MOXe
BIIOYTHCSI Take CHOTBOPEHHS CBIIOMOCTI SIK OKpeMHUX OCi0, Tpym, TakK 1
CYCNJIbCTBA B IIJIOMY, SK€ TpU3BeAE [0 pO3MUBaHHS (pyHHamii) mgaHOi
CBIIOMOCTI SIK KOHCTUTYIIIHHOT (Takoi, 1m0 0a3yeTbcsi Ha TMOJOKEHHSX
nemokpatuuHoi Koncruryiii). Buaciigok Takoro nporecy aedopmariiii MacoBoi
CBIJTOMOCTI MOKE€ 3I1MCHUTHUCS 3MiHA OPIEHTHUPIB IIMPOKUX BEPCTB HACEIICHHS,
110 06a3yIOThCSA Ha JEMOKPATUYHUX KOHCTUTYLIMHHUX MOCTYJIAaTaxX Ha MiIXOAU Ta
CTIMKI YSABJICHHS 3YMOBJIEHI TOTAJITAPHUMH, ABTOPUTAPHUMHM, MPOTUIIPABHO-
CHJIOBUMHU CKJIaJ0BUMHU. lle He nuime cnoTBOPUTH MAacoBY CBIJOMICTb, aje i
chopmMmye 3araibHe TIO, 3@ SIKOTO TOBOPUTH MPO KOHCTUTYUIWHUN Jaa Oyne
HEMOXKJIMBO; HATOMICTh MaTUME MICIIE€ JACP>KaBHUU JIaJl 3 PI3HUMHU HETaTUBHUMHU
CKJIaJIOBUMH Ta 13 3allepeYEHHSIM OCHOBHUX KOHCTUTYIIMHUX LIIHHOCTEH.

besnepeyno, BapTO TOTOAUTHCS 3 BUIIEBKA3aHUM TBEPKCHHAM M
MO3UIIEI0 3 TPHUBOJAY TOrO, L0 Yy MEXax CTaJOro KOHCTUTYLIMHOIO Jaxy
BiIOyBa€eThCsl (OPMYBAHHS TaKOTO KOHCTUTYIIIHHOTO TIPABOMOPSAKY, IO
yocoOmoe  0a30Bi  Ta TOpPOBIAHI 1€l KOHCTUTYLIOHANI3MYy, IO OyiH
NEPEOCMUCIICHI B KOHTEKCTI HAI[IOHAJbHOTO MEHTAJITETY Ta CBITOCHPUMHSATTS.
Takuit migxin 6a3yeTbes HA TOMY, 1110 KOHCTUTYIIIHHUI J1a] HE € Ta HE TOBUHEH
OyTH aOCTPaKTHOIO KaTeropi€ro, a MOBHUHEH BIAOMBATH Ti OCOOJIMBOCTI, IO
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npUTaMaHH1 KOHKPETHOMY CYCIIJIBCTBY Ta JIepiKaBl.

IIpote me He Moxke 1 OyTH MEXaHIYHHM BIJOMTKOM Oyb-sSKOTO
CyCHiJIbCTBA Ta JE€pXKaBH, a IMOBUHEH OyTH CTaHOM, IO ypaxoBye 0a30Bi
JIEMOKpPATHYHI I[IHHOCTI Ta 3M00yTKH Cy4acHOTO KOHCTHUTYIiOHami3My. I[lpwu
bOMY, JACSKI CTaHJApTH MOXXYTh OYTH HE MOBHOIO MIPOIO BTIJICHUMH, IO HE
CIIJT PO3TJISIIATH SIK YMHHHUKH, SIKI 3alepedyloTh ICHYBaHHS KOHCTHTYI[IHHOTO
Jaxy. Ane sl boro, Mo-Tiepine, HeoOX1HEe MparHeHHsS TMOJITHYHOI eJTH Ta
JOMIHYIOYOi YaCTHHU CYCIUIBCTBA IMIOAO iX BTUICHHS Yy HaWOIMOKJiM
NEPCIIEKTHBI, a, TO-ApyTre, HasiBHA MO3UTUBHA JUHAMIKa peasizallii.

Takum dYHMHOM, B acCHeKTI 3alpoOBA/PKCHHS Yy JEPKABOTBOpUY Ta
paBOTBOPYY MpakTUKy 0Oa3oBux wiHHOCTEH €C, y KOHTEKCTI 3axHUCTy
KOHCTUTYIIIMHOTO Jaqy YKpaiHu Ta 3a0e3nedeHHs Jep>KaBHOI O€3MeKu, SK
MPOBIIHOTO BHJIy HAI[IOHAJIBHOI O€3MeKu YKpaiHW CYTTEBI MOBHOBAKECHHS
MaroTh HaPI3HOMAHITHIIII MPABOOXOPOHHI Ta PO3BIyBaJIbHI OpraHu, Aep>KaBHi
OpraH CIHEHIiaIbHOTO NPU3HAYEHHS 3 MPABOOXOPOHHUMH (DYHKIIISIMU, CHIIA
[MBUIBHOTO 3aXMCTy Ta 1HII OpPraHu, 10 OPraHIYHO BXOJATH JO CHJI Oe3meKu
cekTopy Oe3rneku Ta 060poHH YKpaiHu. IXHs AisTBbHICTH Mae Miclle OpraHiuHe
MMOEIHAHHS CUJIOBHUX Ta 1HIINX METOAIB JISUILHOCTI.

3 ypaxyBaHHSM BHKJIaJCHOTO, HEOOXITHO MPUUTH IO BUCHOBKY, IO 3
METOI0 3a0€3MeUeHHs] CTablIBHOCTI KOHCTUTYIIIMHOTO Jaay YKpaiHu, 3aXUCTy
JIEep’KaBHOI O€3MEKU MOTPIOHO KOMIUIEKCHE 3aCTOCOBYBAHHSI BCHOTO PO3MAITTH
METO/IB, COCO0IB Ta miAXxoAiB. PasoMm 3 TMM, B yMOBaX MPaBOBOIO PEXKUMY
BOEHHOTO CTaHy, B YyMOBaX ICHYIOUMX TE€PMAHEHTHHX 3arpo3 CHJIOBa
KOMIIOHEHTA y AiSUTBHOCTI CUJT O€3MEeKU CEKTOpY Oe3neku Ta 000pOoHU YKpaiHu 3
BKQ3aHOTO BHWIIE HAMpPSAMY MOXE HEMUHY4YE 301IbIIYBATHCS JIS TOJOJIAHHS
npsMuxX a00 MOTEHIIMHUX 3arpo3.
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3AXUCT HPABA CIIOXKHUBAYA HA IHOOPMAIIIO IIPH
SAIMCHEHHI IOKYIIOK B IHTEPHET-MAT'ABUHAX

Ilymypa €aunszasera BirauiiBHa,
CTYJCHTKA IOPUINIHOTO (HaKyIbTETy
XapKiBCHKOT'O HAI[IOHAIBHOTO
yHiBepcuTeTy iMeH1 B.H. Kapasina

Ha cwporomni jgemami MONyNSpHIIAM CTa€ MPOJa)XK TOBAapIiB uepes
[aTeprer-marasuan. lle 3ymoBieHO TmoOami3aili€ro, 30UTBIICHHSM KUTBKOCTI
HAJAaHHA MOCIYT 1 TOBapiB HA MDKHAPOAHOMY PHHKY B YMOBaX OOMEXYBaJIbHUX
3axoaiB COVID 19 Ta moBHOMacmTaOHOI BiifHM B YKpaiHi, a TaKOX 1HIIAMH
00’€KTUBHUMH YHHHHKaMH. [IpoTe 3 MOMMpEeHHSM eIeKTPOHHOI KOMepIIii,
CTIOXKMBAYl MOYMHAIOTH CTUKATHCS 3 HOBUMHM BHKJIHMKamu. Kymyroum ToBapu
OHJIaliH, CIOKHMBayl MO30aBJICHI MOXKJIMBOCTI O€3MOCEPEIHbO OTJISHYTH TOBap
nepe KyIiBIICI0, TIEPEBIPUTH HOTO SAKICTh Ta 1HIN TOKA3HHUKH, 1 SIK HACIHIJIOK
1030aBJICH1 MOKIIMBOCTI YKJIACTH JIOTOBIP 3 YMOBaMHU, 5Kl O 3aXUIaiu iX mpasa.

o 2023 poky 3akon Ykpainu «IIpo 3axuct npaB criokuBauiB» Ne 1023-
XII He MiCTUB TIOJIOKEHB, SIKI O 3aKPIIUTIOBAIM 32 BUPOOHHUKOM 000B’S30K II0JI0
MEpeiKy B1JIOMOCTEH, 3a HAsBHOCTI SKUX 1H(OpMAIlis MPO MPOIYKIiI0 Oye
NOBHOIO 1 JocroBipHOO [1]. BpaxyBaHHA MDKHApOJHUX CTaHAAPTIB Ta
HOPMATUBHUX aKTIB y cepi 3aXUCTy MpaB CHOKUBAUIB Y MPOIECi GOpMyBaHHS
BHUMOT /IO HaJaHHs 1H(QOpMalli CrpUsi€e MiIBUILIEHHIO €()EKTUBHOCTI MPABOBOrO
3aXMCTy MpaB crokuBada B YkpaiHi. JlocBiag €Bponeiicbkoro Corwo3y y HapuHi
3aXUCTy TIpaB CIOXXKHBAYiB € BKpall BaXIWBUM A YKpaiHU, TOMY IMIpH
pedopMyBaHH1 HalllIOHAJILHOI 3aKOHOJIaBUO1 0a3M 3aCTOCOBYETHCA iX HaJI0aHHS.
3okpema, Oynu BpaxoBaHi nojoxkeHHs JupexktuBu Pamu 93/13/€EC Big 05
KBITHA 1993 poky mpo HecnpaBeIuMBI YMOBHU CIIOXKMBYMX JOTOBOPIB, 31
3smiHamu BHecennmu 18 rpyans 2019 poky [2]. Ha cboronHi aHe moioKeHHs
OyJ10 TapMOHI30BaHO 3 HalllOHAJIHLHUM 3aKOHOJIaBCTBOM YKpainu. 3okpema, 10
gepBHs 2023 poky 10 3a3Ha4YeHOr0 3aKOHY OyJIM BHECEHI 3MiHHM, SIK1 HAOJIU3WIIH
HAI[lOHAJIbHE 3aKOHOJABCTBO 3 NUTaHb 3axXUCTy MpaB CIOXKUBAYiB [0
€BPOTICHCHKUX CTaHIAPTIB.

1)  JloctoBipHa i TOBHa iH(OpMAaIlisS IIOA0 XapaKTEPUCTHUK TOBapy
JI03BOJISIE YHUKHYTH OOMaHy 3 OOKy HpOJaBLiB, a B MOJAIBLIOMY i CyZOBHX
cnopiB. OJIHI€I0 3 HAWUOUIBII PO3MOBCIOKEHUX MPOOJIEM € HEAOCTOBIPHICTH
iH(dopMarllli moA0 MoOAENl ToBapy Npu NOKynii B IHTepHeT-marazusi. [lpu
3aMOBJICHHI TOBapy CIHOXKHMBaul 37€OUIBIIOrO I3HAIOTHCA 1H(POPMALIIO PO
HBOTO 3 OTO, BIJICO, @ TAKOXK 3 OMUCY OIMyOIIKOBaHUX Ha cailTi. [IpoTre i1cHyI0Th
BUTIAJKH, KOJHU TOKYyNelb 3aUIIA€ThCS HE3aJ0BOJICHUM TICIA OTPUMAaHHS
TOBapy: KoOJIip BUPOOY, MaJIOHOK 1 PO3MIp MIAXOMASTh, aje, MOJACIbL TOBapy
3HAYHO BIAPI3HIETHCS BiJ 3asBieHOl Ha caiiti. Yactunoto 1 crarti 13 3akony
VYkpainu «Ilpo 3axucTt mpaB crnokuBadiB» pPErjiaMEHTOBAHO MPaBO CHOKMBaya
Ha OJIEp)KaHHA HEOOXiJIHOI, JOCTYMHOI, MOBHOI, JOCTOBIPHOi 1 CBO€YACHOI
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iHopMallii mpo MPOAYKIliIO, IO 3abe3leuye MOKIMUBICTb 3J1MCHEHHS HUM
cBioMoro BuOOpY. 30KpemMa, Ha CYO’€KT TOCHOJApIOBaHHS IOKJIAJIEHO
000B’SI30K CBOEYACHOT'O HA/IaHHS CIIOKMBAvy JIOCTOBIPHOI 1 MTOBHOI 1H(opMaIrii
npo ToBap [1].

Ha cporomni y 3akoHONABCTBI YKpaiHU BXKMBAETHCS  MOHSTTS
«HEIIOCTOBIPHICTE» BHUKJIIOYHO B KOHTEKCTI MIJIOBOi pemyTalii Ta 3axXucCTy
HEMalHOBHUX TpaB. Sk 3a3Havaocs paHilie, ICHYIOTbh CUTYaIlii, KOJIH 3pa3okK, 3a
SKUM OOHUpPAEThCSl TOBAp, HE BIAMNOBIAAE MIHCHOCTI. AJle y TIOJOXEHHSIX
[{uBinpHOTO KOJEKCY YKpaiHH BiACYTHE TOJOXEHHS, sIke O periaMeHTyBalo,
IO CJIi] BBAYKATH «HEIOCTOBIPHUM 3pa3KOM» UM «HEIOCTOBIPHOIO 1H(POPMAITI€FO
mpo ToBap». TOX MOKXKHA TOBOPUTH PO HASBHICTH MPOTAJIUHU y TPABOBOMY
perymtoBaHH1 y cdepl mpaB CHOKMBAUIB MPU KYIIIBIII TOBAPiB 3a 3pa3KaMu, siKa
BHUMarae 3MiH Ha 3aKOHOJ/IaBYOMY PiBHI.

2)  ®yHIaMCHTaIbHUMHU TPUHIMIIAMH, SKIi € OCHOBOIO CHCTEMH
3aXMCTy TMpaB CIOKUBAYIB € MOBHICTH 1 IOCTOBIPHICTH 1HGOpMaIlii. Y MyHKTI 5
yactuHu 2 ctatTi 13 3akony VYkpainu «[Ipo 3axuct mpaB CHOXKHUBadiB
3aKOHO/IaBEIlb BCTAHOBUB, 10 1H(POPMAIIis PO TPOIYKIIII0 BBAKAETHCS TOBHOIO
1 JOCTOBIPHOIO, SKIIO BOHA MICTUTh IIIHY MpOAyKuii abo cmocio ii
po3paxyHky [1]. IlopiBHSIIBHUI aHaNI3 HOPM HAI[IOHAJILHOTO 3aKOHOJIaBCTBA, a
TaKoXK HOpM JIMpeKTHUBU €BpomnenchKoro mapiameHnrty 1 Paau Big 16 mrotoro
1998 poxky «IIpo 3axuct crnoxuBaviB y KOHTEKCTI 3a3HAYECHHSI I[1H HA MIPOIYKTH,
K1 MPOMOHYIOTh CHOXXKHBayaM» IOKa3ye PO30LKHICTH Y (opMyitoBaHHI Ta
MiIX0JaX JO0 BU3HAYEHHs TMOBHOTH 1HGopmanii mnpo ToBap. Bumora
€BPOMNEHCHKOTO 3aKOHOJABCTBA C(POpMyIhbOBaHA TaKUM YWHOM, IO I[IHA
POy TIOBMHHA OYTH HEIBO3HAYHOIO, JIETKO 3PO3YyMUIOK Ta YITKO
po36ipauBoto [3]. [IpakTrka mpogaxiB B YKpaiHi MOKa3ye, 110 9acTO CIOKUBAYi
HE MOXYTh OTPUMATH HITKY 1 3p03yMilTy iH(OpMAIlI0 MPO BapTICTh TOBAPY
yepe3 crenudiune odopmiieHHs miHHMKA. ToOTO iH(OpMaIis Tpo IiHY €
MOBHOIO 1 JIOCTOBIPHOIO, BIJIMOBITHO JI0 HAIlIOHAJIBHOTO 3aKOHOJIABCTBA, alie
BHACIIJIOK Cren()IYHOTO BUKIaICHHS 1HGOpMAIIil Ha IIHHUKY Y CIIOKUBAYIB SIK
MpaBUJIO, CKIAIA€ThCA XUOHE BpPa)KEHHS MPO BapTICTh TOBApY, TAKUM YHMHOM
MOPYIIYEThCA TpaBO crmoxuBada. lle o3Hawae, M0 fAif0de 3aKOHOJABCTBO
Ykpainu npu HOoro moJaIbIiil aganTailii 10 €BpONeUChKUX BUMOT Ma€ 3MIHUTH
iaxX0au y GopMyIIroBaHH1 MoAgaHHs 1H(GOpPMAIIli PO IIHY TPOIYKTY.

3) Bignosimno mo crarti 1 3akony VYkpainm «IIpo 3axucr
€KOHOMIYHOI KOHKYPEHIIii», MiJi €KOHOMIYHOK KOHKYPEHIIIEI0 3aKOHOJIaBEIlb
BBA)KAa€ 3MaraHHs MK CyO’€KTaMU rOCHOJAPIOBaHHS, METOIO SIKUX € 3700YyTTs
3aBISIKM  BIIACHUM  JIOCATHEHHSIM TepeBar Haja IHIIUMUA Cy0’ €KTaMmu
rocrionaptoBanHsi [4]. KoHkypyroui cy0’€KTH TroCHOJapiOBaHHS CTBOPIOIOTH
PUHOK JIe CITOKMBadl MAalOTh MOXJIMBICTh OOMPATH MIXK KiJTbKOMa IMPOAABIISMHU.
AJe 1st Toro, mo6 crokuBaui OyJaH 3aXUIIEHUMH HEOOX1THO 00 KOHKYPEHIIIs
Oyna YecHOI 1 MPO30pOr0, IO O3HAYAE B TOMY YHCHI 1 TOJAHHS TOBHOI 1
JOCTOBIpHOI 1H(OpMalii. Aje Ha CbOTOAHI HAa PHUHKY TOBapiB, CyO’€KTH
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rOCIOJIapIOBaHHS HE HaJalTh HEOOXiNHY 1H(OpMaIio I0J0 TOBapy 0
MOMEHTY MOTO BIJIPaBKH CIOXKUBavyy. buibln TOoro, cyd’€KTH rocrnoaproBaHHs
Ha CBOIX BeO-CTOpIHKAX ITHOPYIOTH BIJIOBIHI BUMOTH 3aKOHOJIABCTBA IIIOJIO
dbopmyItOBaHHS Ta MO3HAYeHHA MiHU. J[aHa mpobsiieMa BUMarae BUPILICHHS HA
3aKOHOJaBYOMY PIBHI 1 MOKe OyTH BHpIllIEHa BCTAHOBJICHHSM y 3aKOHOJIaBCTBI
BHUMOT JI0 TEXHIYHUX Ta 1HIIMX MapaMeTpiB MoaHHs iHpopMarlii mpo ToBap.
OTxe, HaIlOHANBHE 3aKOHOJIABCTBO y c(epl 3aXUCTy IpaB CIIOKHBAUIB
MOCTYNIOBO  BUJIO3MIHIOETHCSI  BIANOBIAHO JO €BPOINEHCHKUX CTaHAAPTIB.
BcraHoBieHHS BIANOBITHUX BUMOT IIOJ0 1H(GOPMYBaHHS Mojadi iH(popmarli,
KA CTOCYETBCS XapaKTEPUCTHK TOBapy JOMOMAara€ BHBA)XCHO OIHUTH
BIJIOBIJIHICTh TOBapiB OYIKYBaHHSM CHOXHMBauiB. lle crpuse MiIBUILEHHIO
3aXUIIEHOCTI TpaB CHOXKKBaya, aj/pke MOIHPOPMOBaHI CIIOXHBAa4Yl MaloTh
MOXIJIMBICTh OOpaTH CBiifi TOBap cCepel BEIMKOTO 1 PI3HOMAaHITHOTO
acoptuMenTy. opmyBaHHS 1 3aKPITJICHHS BUMOTH 1100 HAJIaHHS CTIOKUBaYEeBI
JIOCTaTHBOI 1 TOBHOT 1H(OpMaIlii PO TOBAP € KJIFOYOBUM aCIEKTOM ITiIBUIIICHHI
e(eKTUBHOCTI MPABOBHX 3aC0O01B 3aXUCTY MPAB CHOKMBAUIB B Mepeki [HTEpHET.
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